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A REVIEW OF THE REV. MR. PARKER’S DISCOURSE. 


A Discourse on THE TRANSIENT AND PERMANENT IN CHRISTIANITY, preach- 
ed at the ordination of Mr. Cuaries C. Snacxrorp, in the Hawes Place 
Church, in Boston, May 19, 1841. Second Edition. By Tueopore Parx- 
ER, Minister of the Second Church in Roxbury. 


The above discourse created a - sensation in the public mind at the 
time of its delivery ; and the call for it, when printed, being very great, the 
first edition, it is said, was exhausted in a few days. The reason for the ex- 
traordinary call for it, may be easily comprehended, when it is known that 
the sentiments and opinions expressed, or intimated, in it, were not only of- 
— to Orthodox chelation but highly distasteful to many of the Unitarian 
clergy. 

When the Sermon was first printed, Mr. Parker made some alterations in 
the Discourse. In this second edition he adds an appendix, containing the 
variations, in order to enable the reader to ‘‘ see the Discourse just as it was 
delivered.” We have paid no attention, whatever, to these variations in the 
appendix, because we are satisfied, that it is more charitable to abide by the 
deliberate results of a man’s judgment, than to hold him accountable for any 
expressions or sentiments, which he may have thought proper to modify, es- 
pecially when he has had the fairness to furnish all the evidence against him- 
self. Whether, therefore, Mr. Parker has, or has not, abandoned any ground, 
assumed while delivering his discourse, will not be inquired in the present 
remarks, which will be confined entirely to the received text, without refer- 
ring to his appendix at all. 

A slight examination of the contents of this Discourse will satisfy any dis- 
passionate person, that there is no serious cause of alarm from it, to the 
cause of Christianity or Revelation, in the minds of any persons of mature 
judgment, who were previously acquainted, though only in a moderate de- 
gree, with the true grounds of belief in them. It is true, however, that per- 
sons who attend church as a matter of form, or fashion, and endeavor to 
lessen the weariness of attending religious exercises, by resorting to places of 
worship where they will be sure of hearing, not so much what will instruct 
them, as what will be acceptable to their taste, or imagination, and, in con- 
sequence, are supposed to have no settled notions on religious subjects, 
may — be led by such a discourse to form erroneous opinions. But, 
in general, the judicious and reflecting will do no more than open the leaves, 
read a sentence or two, to ascertain the nature of its contents, and lay it down. 

To save the expense of purchasing the sermon, for this purpose, a few sen- 
tences will be taken from the discourse, from which our readers may very 
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easily form a judgment, whether it will suit their tastes or nots; and some re- 
marks will be hazarded on some of the sentiments and passages quoted, but 
we by no means consider it entitled to any formal notice, by way of a regular 
review of its whole contents. 

Mr. Parker’s discourse treats of what is transient and what is permanent 
in Christianity. The permanent he considers “the eternal truth of God,” 
—see page 8. Also, “love to God and love to man,” which he calls the 
divine life ot the soul,—see page 9. Also what Christ taught,—see page 10. 

The transient he considers, the ceremonial, and the various doctrines of 
theology which have prevailed at different times, from the promulgation of the 
gospel, to the present day. 

Among the transient doctrines, he instances “the doctrines respecting the 
origin and authority of the Old and New Testament,’—page 13. Here he 
takes occasion to observe, with regard to the Old Testament: 

“On the authority of the written word, man was taught to believe impos- 
sible legends, conflicting assertions; to take fiction for fact, a dream fora 
miraculous revelation of God,” &c. Again, “ they have been taught to accept 
a picture, sketched by some glowing eastern imagination, never intended to 
be taken for areality, as a a proof that the infinite God Spoke in human 
words, appeared in the shape of a cloud, a flaming bush, &c., that he gave 
counsels to-day, and the opposite tomorrow ; that he violated his own laws, 
and was angry, and was only dissuaded by a mortal man from destroying 
at once a whole nation, &c.”—see the whole of this extraordinary paragraph 
on page 13. 

With regard to the New Testament, he observes: 

“It has been assumed at the outset, it would seem, with no sufficient rea- 
son, without the smallest pretence on its writers’ part, that all of its au- 
thors were infallibly and miraculously inspired, so that they could commit no 
error of doctrine or fact. Men have been bid to close their eyes at the obvi- 
ous difference between Luke and John; the serious disagreement between 
Paul and Peter; to believe, on the smallest evidence, accounts which shock the 
moral sense and revo't the reason, and tend to place Jesus in the same series with 
Hercules and Apollonius of Tyana; accounts which Paul in the Epistles never 
mentions, though he also had a vein of the miraculous running quite through 
him,” &c.—see p. 14, 15. 

Again, page 15: 

“ Did Christ ever demand that men should assent to the doctrines of the 
Old Testament, credit its stories, and take its poems for histories, and believe 
equally two accounts that contradict each other ?” 

Again, page 17: 

“ To judge the future by the past, the former authority of the Old Testa- 
ment can never return. Its present authority cannot stand. The occasion- 
al folly and impiety of its authors pass for no more than their value,” &c.— 
see the whole paragraph, page 17. 

Again, with regard to the New Testament: 

“ The ancient belief in the infallible inspiration of each sentence of the 
New Testament is fast changing—very fast. One writer, not a skeptic, but 
a Christian of unquestioned piety, sweeps off the beginning of Matthew; 
another, of a different church, and equally religious, the end of John,”—see 
the rest of the paragraph, page 17. ; 

If a Christian were to open this pamphlet unawares and read the foregoing 
extracts, he would be very apt to suppose they were written, not by a christ- 
ian minister, settled in New England, but by some infidel writer, who had 
borrowed his doctrines from Spinoza, Toland, Tindal, or Thomas Paine. But, 
having heard Mr. Parker on this subject, let us now attend to the words of 
St. Paul, Tim. iii. 16: ‘“ All Scripture is given by inspiration of God, and 
is profitable for reproof, for correction, for instruction in righteousness.” 

The Biographical Dictionary informs us that Mr. Tindal, in 1730, wrote a 
famous book, with this title, Christianity as Old as the Creation, or the Gos- 
pel, a Republication of the Religion of Nature. Tindal admits that “ Chris- 
tianity itself, stripped of the additions which policy, mistake, and the circum- 
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stances of time have made to it, is a most holy religion; and that all its doc- 
trines speak themselves to be the will of an infinitely wise and good God.” 

We learn, from the same authority, that Toland, in 1718, published a work, 
entitled “ Nazarenus, or Jewish, Gentile or Mahometan Christianity,” &c. Al- 
so, “ The original Plan of Christianity explained in the History of the Naza- 
renes, whereby divers controversies about this divine (but highly perverted) institu- 
tion may be happily terminated,” &c. 

How far the subject of Mr. Parker’s sermon was borrowed from these infi- 
del writers, he knows best. Mr. Parker says, “it is hard to see why the great 
truths of Christianity rest on the personal authority of Jesus,” &c.—see page 
16. And again, “If it could be proved,” &ec—*“ that Jesus of Nazareth had 
never lived, still Christianity would stand firm, and fear no evil,”—page 18. 

A person might naturally ask, in this connection, what is Mr. Parker’s 
view of the nature and office of Jesus Christ? He says, “ One ancient party 
has told us that he is the infinite God; another, that he is both God and man; 
a third, that he was a Man, the son of Joseph and Mary, born as we are, tempte 
hike ourselves ; inspired as we may be, if we will pay the price.” The third 
opinion seems to be that of Mr. Parker; but the idea of purchasing inspira- 
tion at any price whatever, we are inclined to think original with Mr. Par- 
ker. Simon Magus thought he could purchase the power of performing 
miracles by money, but the apostle undeceived him. But, without doubt, the 
price Mr. Parker means, is a devout and holy life, though very improperly ex- 
pressed. After speaking of Jesus Christ, whom he calls “this Galilean 
youth,” in the highest terms, he asks, “ But still was he not our brother ; the 
son of man as we are; the son of God like ourselves?” &c. He afterwards 
concludes the paragraph by remarking, “‘ How pure is his spirit, and how en- 
couraging its words. Lowly sufferer, he seems to say, see how I bore the 
cross ; patient laborer, be strong; see how I toiled for the unthankful and 
merciless. Mistaken sinner, see of what thou art capable. Rise up and be 
blessed!” It would have been matter of surprise that Mr. Parker should 
have put this weak, namby pamby stuff in the mouth of Jesus Christ, as if 
he could have been actuated by motives of vanity, if it were not in perfect 
keeping with the rest of his discourse ; but we will do him the credit to be- 
lieve that his imagination and taste could soar no higher. 

Mr. Parker seems to consider Christ’s office, as mediator between God and 
man, entirely superfluous. He remarks : 

“ And we never are Christians as he is the Christ, until we worship as 
Jesus did, with no mediator, with nothing between us and the Father of all.” 
Perhaps it did not occur to Mr. Parker, that if we reject Christ as a media- 
tor, we take upon ourselves to be so many Christs, who have no need of a 
mediator, and not humble Christian sinners who need one. But what will 
Mr. Parker do with the texts: “ And whatsoever ye do in word or deed, do all 
in the name of the Lord Jesus, giving thanks to God and the Father by 
him.—Coloss. iii. 17. ‘‘ For there is one God, and one mediator, between 
God and men, the man Christ Jesus.”—1. Tim. ii. 5. “ That if thou shalt 
confess with thy mouth the Lord Jesus, and shalt believe in thine heart, that 
God had raised him from the dead, thou shalt be saved.”—Romans x. 9. 
“ Looking unto Jesus the author and finisher of our faith, who, for the joy 
that was set before him, endured the cross, despising the shame, and is set 
down at the right hand of the throne of God.”—Heb. xii. 2. “‘ My little 
children, these things write I unto you, that ye sin not, and if any man sin, 
we have an advocate with the Father, Jesus Christ, the righteous.”—1. Epis- 
tle of John ii. 1. 

Let us now consider what views Mr. Parker entertains of Christianity. 
To avoid the charge of garbling his discourse, we shall quote it in all its fop- 
pery and affects:ion, in hopes a strong expression of the disgust which sober 
men feel, at nearing such mincing language employed on serious occasions, 
may have a tendency to put a stop to it. He says, page 23: “ Christianity 
is a simple thing—very simple. It is absolute, pure morality ; absolute, pure 
religion; the love of man, the love of God, acting without let or hindrance. 
The only creed it lays down, is the great truth which springs up spontaneous 
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in the holy heart,—“ there is a God.”—The only form it demands is a divine 
life ; doing the best thing in the best way, from the highest motives; perfect 
obedience to the great law of God. Its sanction is the voice of God in your 
heart ; the perpetual presence of him who made us, and the stars over our head, 
(why are p words inserted ?) Christ and the Father abiding within us. All 
this is very simple; a little child can understand it; very beautiful; the lof- 
tiest mind can find nothing so lovely,” &c. (Are lofty minds peculiarly enga- 
ged in the pursuit of what is lovely ?) 

If Mr. Parker’s view of the subject is correct, what need was there that 
Christ should die on the cross? The Jews already believed that there was a 
God. And Christ himself declared that the spirit of the whole Jewish law was 
comprised in the two great commandments ; the first declaring the existence 
of God, and commanding perfect love to him; and the other commanding 
us to love our neighbors as ourselves. Mr. Tindal considered the Gospel a 
republication of the religion of Nature, and it is difficult to see where he 
and Mr. Parker differ, if Christianity is merely a system of moral philoso- 
phy, and the only creed is the existence of a God.” 

Again, page 24: “ The end of Christianity seems to be to make all men 
one with God, as Christ was one with him. “Its means are purity and 
prayer.” (Why not holiness? Ans. There would have been no alliteration.) 

We had always supposed that the glad tidings of the gospel consisted, 
partly, at least, in the revelation of a resurrection after death, the forgiveness 
of sins through Jesus Christ, a state of future happimess, and the terms with 
which men must comply to obtain those objects. It may be conceded to Mr. 
Parker, that if God had seen fit, this revelation might have been made and 
demonstrated in some other way than by the crucifixion and resurrection of 
the Messiah. But the Christian religion depends on the authority of God, 
who, by the miracles which he gave Jesus Christ the power to perform, man- 
ifested that Christ was sent by him for the purpose of declaring his will, and 
was not an impostor. 

From the passages which we have quoted from Mr. Parker’s sermon, it 
would seem that Mr, Parker disbelieves many relations in the Old Testa- 
ment, which Christians are generally taught to believe. The appearance to 
Moses in a burning bush—the plagues of Egypt—the appearance of the glory 
of the Lord on Mount Sinai—the sparing of the Israelites at the intercession 
of Moses—the direct communication made by God to Moses, if we correctly 
understand Mr. Parker, are instances. Probably, also, he has no faith in the 
story of Jonah. With regard to these relations, the Jews, it is evident, be- 
lieved them, because the relations have been handed down on the Jewish re- 
cords ever since the happening of the events, when it was impossible that a 
whole people should have been imposed on, at once, by a false relation. 
Could the people of Charlestown have been imposed on by a false account 
that there was a battle on Bunker’s Hill? Far less could the Jews have been 
imposed on by a false relation of the appearance of God on Mount Sinai, 
said to have taken place in the presence of the whole people. 

Does Mr. Parker disbelieve the inspiration of the prophets? Then he dis- 
believes that they prophesied of the coming of the Messiah. The Jews be- 
lieved both ; and one of the principal arguments used to convince the Jews 
that Christ was the promised Messiah, whom they were looking for, was the 
agreement of his miraculous works with those prophesied of him. When 
the prophets say the word of the Lord came to them, saying,—it must be 
either true or not true. If true, the inspiration of the prophets must be 
plenary, because the prophecy purports to contain the express words of God. 
If not true, it is no prophecy, but a mere fiction or poem. If not true, the Jews 
were mistaken in supposing it to be a prophecy, and, consequently, Jesus Christ 
could not have been the promised Messiah, because no Messiah had, in fact, 
ever been promised. To believe that a person existed who was called Jesus 
Christ, is not sufficient to make a man a Christian ; for the Jews believed, or 
rather, knew that fact. Nor is it sufficient to believe that he was a person of 
the most holy anc spotless life conceivable ; nor even to believe that he re- 
stored natural religion, 1 ¢. perfect love and obedience to God, and universat 
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benevolence to all mankind, which it is admitted, so far as morality alone is 
concerned, agrees with the morals of christianity, and before the first trans- 
gression, might have been consonant to man’s blameless nature,—which can 
hardly be said to be the case, since the fall. This is not Christianity, but a sub- 
stitute. To believe in Christ, therefore, it seems necessary, from the nature of 
the case, to believe in the prophecies respecting him. And if we believe in 
those prophecies, we are not at liberty to disregard any plain distinct proposi- 
tion contained in them, on account of its seeming improbable to us ; because 
the prophecy is then clearly made out to be the words of the Supreme Being, 
“ who is not a man that he should lie” and whose infinite power can make 
good his words. 

In order to believe that Christ is the promised Messiah, we must believe 
in the Evangelists ; because they alone give a full account of his birth, life, 
miracles, doctrine, crucifixion and resurrection. But if we believe that they, 
and the other apostles, were weak, ignorant, fallible men, liable to mistakes, 
and having a vein of “ the marvellous or miraculous running through them,” 
how can we place confidence in their statements? How can we know that 
Christ wrought any miracles, delivered any particular doctrines, or rose from 
the dead? ‘To believe, merely, that Christ must have come from God, be- 
cause his doctrine itself contains internal evidence of it, and therefore needs 
no support from human testimony, or from his miracles, or his death and res- 
urrection, wil! not entitle a man to the name of Christian. Such a person 
may be a follower of Tindal, Toland, &c., but cannot be considered a follow- 
er of Paul, the Evangelists, or Apostles. But if we believe they were inspir- 
ed, we must, from the nature of the case, take their doctrine and relations to 
be true; and, consequently, must admit the miraculous conversion of St. 
Paul, and his accounts of his visions, to which it is supposed Mr. Parker re- 
fers, when he speaks of St. Paul’s having a vein of the marvellous or mirac- 
ulous running quite through him. For, we cannot suppose that persons who 
were called by God to be apostles, could be so imperfectly instructed by the 
Holy Spirit, in the doctrines which they were to promulgate, as to be liable 
to errors and mistakes. A Christian, therefore, who has formed his belief on 
rational grounds, has not the moral power, though, of course, he may profess 
what he pleases, to disbelieve, or believe, according to his fancy, whim or 
caprice. If the evidence is weak and fallacious in his judgment, his faith or 
belief will be little or nothing. If his faith is weak, his conduct and beha- 
vior will be unsettled and wavering. But if the Apostles and Evangelists 
were inspired by God, then their statements must be true. Yet there is no 
necessity of supposing any inspiration for events and facts which were sub- 
jected to their senses. In relation to such, it is sufficient to suppose them to 

e under the influence of the spirit of truth; that is to say, to be governed by 
an honest intention to relate things precisely as they saw or heard them. 
Whenever, therefore, a man’s senses may deceive him, it is supposed that an 
apostle may be mistaken, but not otherwise, and then only in relation to 
things indifferent, because it is supposed God would not suffer them to be de- 
ceived, or in an error, in any essential point. 

To apply these remarks: What reason is there to believe the story of 
Jonah? Ans. We must believe it “ because when Christ was asked for a sign 
by the Scribes and Pharisees, he told them no sign should be given them but 
the sign of the Prophet Jonas. For as Jonas was three days and three nights 
in the whale’s belly, so shall the son of man be three days and nights in the 
heart of the earth.”—Matt. xii. 39, 40. There would have been no propriety 
in this answer, if Christ had not believed the narrative himself, and if he had 
not known it was generally believed among the Jews. They, therefore, in all 
probability must have believed it, and Christ also, it is most likely, believed it. 

On page 14 of his Discourse, Mr. Parker has the rashness and presumption 
to introduce the following paragraph : 

‘* Matters have come to such a pass, that even now he is deemed an infidel, 
if not by implication an atheist, whose reverence for the Most High forbids 
him to believe that God commanded Abraham to sacrifice his son; a thought 
at which the flesh creeps with horror; to believe it solely on the authority of 
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an oriental story, written down nobody knows when, or by whom, or for what 
purpose ; which may be a poem, but cannot be the record of a fact, unless 
God is the autnor of confusion and a lie.” 

That there may be an Arabian poem grounded on the relation in Genesis, 
may easily be imagined, and the purpose for which such a poem was written 
may be conjectured to be the same with the object of all other poems, viz. to 
please or instruct ; but there is no reason to suppose the relation in Genesis is 
grounded on any such poem. Whoever believes the relation on the author- 
ity of the poem only, acts a foolish part, since there is much higher authority 
for it, though Mr. Parker seems not to be aware of it. 

The relation of Abraham’s offering up Isaac, is believed by all Christians 
deserving the name, who have paid any attention tothe subject. The histori- 
cal evidence is of the same nature, as the sacrifice of Jephthah’s daughter, the 
destruction of Sodom and Gomorrah, the taking of Jerusalem by the Romans, 
and the crucifixion of Jesus Christ. Ifa man of reflection believes in Chris- 
tianity, it is presumed to be on some rational evidence. If he distrusts his 
ability to examine and judge for himself, he will very probably rely on the au- 
thority of those whom he knows to be capable of judging, and incapable of de- 
ceiving him. A rational Christian of course believes the words of the Apos- 
tles to be true. 

St. Paul says—“ By faith Abraham, when he was tried, offered up Isaac ; 
and he that had received the promises, offered up his only begotten son,” 
{meaning his dearly beloved son, for Ishmael was then living,) “ of whom it was 
said, that in Isaac shall thy seed be called; accounting that God was able to 
raise him up even from the dead; from whence, also, he received him ina 
figure,” (which is supposed to mean, whom he had begotten in his old age.) See 
Heb. xi. 17, &c. 

St. James says—“ Was not Abraham our father justified by works, when he 
had offered Isaac his son upon the altar? James li. 21. 

It was on the occasion of this offering thatGod made the promise to Abra- 
ham, “ And in thy seed shall all nations be blessed.” Gen. xxii. 18. 

Abraham’s offering up Isaac demonstrates that a believer’s obedience to the 
true God might be equal to that of the heathen towards their false gods, 
even to the extent of sacrificing their children, as the heathen sometimes did. 
This could not have been proved, unless Abraham had attempted to complete 
the sacrifice. But after Abraham’s obedience had been thus demonstrated, to 
arrest the sacrifice manifested that no such offerings are required by the Su- 
preme Being. The extent of Abraham’s obedience clearly showed that he was 
peculiarly deserving of the favor which he received of God. The offering of 
Isaac has been considered as a type of the crucifixion of Jesus Christ, except 
that God, for the sake of mankind, suffered Jesus Christ, whom he called his 
beloved, or only begotten Son, to be put to the death of the cross, while he did 
not suffer Abraham to complete the sacrifice of his son Isaac, which his zeal- 
ous obedience otherwise had done. If there is anything in all this so degrad- 
ing to the character of the Supreme Being as to render it incredible, we can- 
not perceive it, either in the one case or the other; nor do we perceive the 
slightest ground for the alternative or dilemma so rashly announced by Mr. 
Parker. 

Mr. Parker’s belief, if we understand him correctly, is that Jesus Christ was 
a man, the son of Joseph and Mary. This is not the doctrine of the New- 
Testament. According to that doctrine, he was the son of a virgin; and this 
is conformable to the prophecy respecting him, which was fulfilled by his 
birth of the virgin Mary. St. Matthew tells us sufficient to demonstrate, 
that he was not the son of Joseph. See chap. i. v. 25. St. Luke tells us he 
was the son of the virgin Mary. He also tells us that he was supposed to 
be the son of Joseph. That this supposition must have arisen from Joseph's 
treating him as a son, whether by nature or adoption, cannot be doubted ; and 
his being considered an adopted son is sufficient to account for the genealogies 
of Jesus Christ, which appear in Matthew and Luke, both of which, contrar 
to the common apprehension, are traced through Joseph, and not dwongh 
Mary at all. She herself was told that she should have a son, “ for, with God 
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nothing shall be impossible.”—~Luke i. 27. It is not agreeable to the 
Christian doctrine to consider Jesus Christ the son of Joseph, but the son of 
Mary only, so far as man’s nature is concerned; andhere we do not mean to 
meddle with the controverted doctrine of Christ’s two natures, being satisfied 
that a man has a soul or spirit, the gift of God, and a body, which he derives 
from his father and mother ; but Christ’s body was derived from his mother only. 

It is pretty evident, however mortifying it may be to human vanity and con- 
ceit, that there are many things in relation to man’s nature,which he cennot un- 
derstand in the present stage of his existence, It is in vain to attempt to discov- 
er or comprehend these things. We must take revelation as God vouchsafes 
to make it to us; we cannot add any thing to it. It we would be content 
to take the doctrine of the scriptures with the humility and docility of chil- 
dren, we should avoid many idle discussions and contentions, which add but 
little to our stock of knowledge, religious or moral, but tend greatly to in- 
crease unfriendly feelings among Christians, and which, as they tend ‘o de- 
grade Christianity in the eyes of all who witness them, check its progress 
ae those who do not believe, and tend to make skeptics of those who 
profess. 

St. Paul, of whom Mr. Parker speaks as having “a vein of the mirac- 
ulous running quite through him,” speaks of being caught up into para- 
dise, and hearing unspeakable words, which it is not lawful for a man to utter. 
In 1 Cor. xiii. 9, 10, the same apostle says, “ For we know in part, 
and prophesy in part, but when that which is perfect is come, that which is 
in part, shall be doneaway. Again, in verse 12:—For now we see through 
a glass darkly, but then face to face, now I know in part, but then shall I 
know even also as I am known.” 

In Galatians, iv. 4, it is said, “ But when the fulness of the time 
was come, God sent forth his servant made of a woman, made under the law. 
This is perfectly conformable to the prophecy, Isaiah, xlix. 5, and is intel- 
ligible when taken with Isa. vii. 14, on the same subject, and on the same 
occasion. 

If any one doubts whether this is spoken of Jesus Christ or not, the verses 
which follow in the same chapter make it quite clear that they can refer to 
no one else. But Mr. Parker, if we understand him, denies the plenary inspira- 
tion of the scriptures. This is the language of Isaiah, a prophet, acknowledged 
and received as such by the evangelists, and all christians. But Mr. Parker 
considers them as fallible men, liable to mistakes, like other people. If we have 
no confidence in the prophets nor the apostles, how do we know, that Christ 
was the Messiah, that he ever performed any miracles, or ever preached to 
the people; howcan we know what his doctrine was? But Mr. Parker 
thinks that if there had been no Jesus Christ, Christianity wonld be equally true. 
Here we are tempted to leave him. Itseems like pursuing the zig zag course 
of a gaudy butterfly, where the pursuit is troublesome, the capture of but 
little value. It would be almost an affront to any person of common sense, 
to suppose it necessary to tell him, that in order to entitle Jesus Christ to a 
hearing from the Jews in the character of the Messiah, or from the Gentiles 
as a divine teacher sent from God, it was incumbent on him to exhibit his 
credentials. This he did by his works and miracles. Now, we cannot see 
his miracles, and it is impossible that we should be eye witnesses of his death 
and resurrection ; since those things cannot be done again and again. There 
is no way, therefore, for us to arrive at a knowledge or belief respecting them, 
but through the medium of the testimony of the evangelists and apostles, 
who were witnesses that Jesus Christ performed his miracles, was crucified 
and rose again. If any infidel writer impairs the credit due to their testimo- 
ny that Christ performed the miracles, he so far destroys the evidence that the 
doctrine, which he taught, came from above. But their testimony fairly 
weighed, candid persons, who take the trouble to examine, consider satisfac- 
tory. In the parable of Dives and Lazarus, the Jews are referred to Moses 
and the prophets, with the conclusion, “If they hear not Moses and the 

rophets, neither will they be persuaded, though one rose from the dead.” 
hus the words of the Savior are justified by the event; for, though since 
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that time he has risen from the dead, and apostles and evangelists have been 
added to Moses and the Prophets, infidelity still prevails under one form or 
another, and many of us, who think we should not have crucified him, if we 
had been in their place, refuse to believe the testimony not only of Moses and 
the Prophets, but of the apostles and evangelists besides. 

If any one should say, “ the Christian system of morals is so perfect as of 
itself to satisfy me that Christianity is of divine origin, from its internal evi- 
dence alone, though I have no belief in the Old or New Testament, any 
further than I have in any of the ancient poets or historians; that is, to be- 
lieve what is probable of itself, and reject every thing out of the ordinary 
course ;” this is to receive the system of morals, but to reject Christ as the 
Messiah ; for, if we do not believe them, we cannot believe that he was the 
promised Messiah. This will not do for a Christian. Every knee must bow 
at the name of Jesus, and every tongue confess he is Lord, to the Glory 
of God the Father. Christ declares that he is the door. There is no en- 
trance except by him. To reject the testimony of prophecy and the miracles, 
and depend upon the internal evidence alone, which Christianity affords of 
its authenticity, is to set up an erroneous principle or test; for, in this way, 
all the mistakes of education may become incorporated in a system of msavale 
and religion, and be supposed to be proved to be of divine origin by their in- 
ternal evidence. In this way, a man’s own crude or weak conceptions of 
what is becoming or unbecoming to the Divine character, may,to him, become 
the standard of religious truth, and of his belief or disbelief, express revelation 
to the contrary notwithstanding. In this way, the nonsense and absurdity 
hatched in the brain of a madman, fanatic or enthusiast, without an iota of 
evidence or reason, shall receive a belief in the mind of its besotted followers, 
which an express revelation fram heaven, established by the testimony of 
prophets, evangelists, apostles and historians, hardly obtains in the minds of 
thousands, whether actuated by a fondness for paradoxes, or, under the influ- 
ence of indifference or self-conceit. But is there not as much folly shown in 
resisting the natural influence of rational proof, as there is in believing with- 
out any evidence at all ¢ 

Again; if internal evidence is to be the test, how are the Pagans and 
Heathen to be converted? Ask the Chinese, ask the Mahometans ; will they 
not tell you, that they have internal evidence in their systems of religion ? 
The iickemetne pretend to no miracles; their belief, they would tell you, 
perhaps, is grounded on internal evidence. The Swedenborgians, it is sup- 
posed, believe in their peculiar doctrines, relying on their internal evidence. 
It is supposed the Mormons do the same. If Christianity has nothing but 
its internal evidence to support it, why are the Jews to blame for rejecting it ? 
Especially as the divine origin of theirlaw, which Christianity took away, 
had been demonstrated ocularly to their fathers, by great signs and wonders ? 

On page 24, Mr. Parker introduces the following ridiculous passage:— 
“Christianity lays no rude hand on the sacred peculiarity of individual 
genius and character.” This ismerecant. Whatis therein any individual’s 
peculiar genius and character, that is not subject to the moral discipline of 
Christianity? On the contrary, if there is any peculiarity, it is encouraged 
and commended, if praiseworthy; and discountenanced and checked, if tending 
to evil. 

He proceeds, “ But there is no Christian sect, which does not fetter a 
man.” The answer is, every sect of Christians would keep men within 
the limits, which it believes Christianity itself has prescribed. 

After some intermediate sentences, he proceeds again :—“ But Christianity 
gives us the largest liberty of the sons of God; and were all men Christ- 
ans after the fashion of Jesus, this variety would be a thousand times 
greater than now, for Christianity is not a system of doctrines, but rather 
a method of attaining oneness with God.” 

It is true, that Christianity gives us perfect liberty within the limits which 
it allows ; butit is very clear that there are limits, and each sect honestly 
wishes to keep Christians within them. Itis very evident, too, that if all 
men were Christians, “ after the fashion of Jesus,” there would be no differ- 
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ence of opinion or practice among Christians whatever, and consequently 

there would be none of those schisms, sects, and dissentions, which now im- 

pede the spread of the gospel, and are a source of scandal and offence, and 

there would no longer remain any room for an exhibition of any individual’s love 

of paradoxes, self-complacency, vanity, and presumption, or other weakness, 

at the expense of the a Scriptures or their inspired authors. If it is 
i 


so desirable, that each individual’s peculiar genius and character, should 
be sacred, and not affected by Christianity, and that the variety of sects or 
opinions should be a thousand times greater than now, why does St. Paul, 
recommend unity?—Cor. i. 10. Hear his solemn exhortation :—‘‘ Now 
I beseech you, brethren, by the name of our Lord Jesus Christ, that ye all 
speak the same thing, and that there be no divisions among you; but that 
ye be perfectly joined together in the same mind, and in the same judgment.” 
Again, in Eph. iv. 1—6. He exhorts them “ to keep the unity of the spirit 
in the bond of peace,” and makes no allowance whatever for “ the sacred 
peculiarity of individual genius or character.” 

Whatever others may think, we look upon Mr. Parker’s Sermon as an in- 
fidel discourse, highly improper in a person, settled over a parish, and receiv- 
ing a salary as a Christian minister, and one which many Christians would 
think pond 8 sufficient cause, not only in religion, but in law, to dissolve all 
connection with their minister, on the ground that he had violated his con- 
tract by poaes against the — Scriptures and the doctrines of Christiani- 
ty, which he is under contract, and receives a salary to maintain. This isa 
subject, to which it is the interest, if not the duty of all religious societies to 
attend ; and whenever a case occurs, the leading men of the parish or society 
ought to inquire into it, for the prevention of scandal and reproach. There 
would neither be injustice, hardship, nor persecution in dissolving their con- 
nection for this cause: on the contrary, if they pay a man a salary as a 
Christian minister, whose sermons tend to overthrow the foundation on which 
Christianity rests, the act is theirs as muchas his. It is true, as has been 
hinted before, that this sermon is not l'kely to do much harm to persons of re- 
flection and discernment, who are in the practice of reading their Bibles; but 
it is caleulated to do great mischief to the giddy, thoughuess, people of weak 
judgments, and to those young persons who have few opportunities of gaining 
such information as would enable them to form a correct judgment for them- 
selves, by unsettling their belief in what has heretofore constituted the 
basis of their good behavior. ‘To take away from such persons the authority 
of the Bible ; to diminish the respect which is usually paid to the Old and 
New Testaments ; to insinuate to them, that those writings are full of fables 
unworthy of belief or serious attention ; to inculcate that their writers were 
no more inspired than we are, or may be ; what is this but to take away from 
them the foundation on which revealed religion depends ? After this, of what 
avail is the affected remark on page 20, “ Despite of idolaters, bowing to the 
dust before it, it has made a deeper mark on the world, than the rich and 
beautiful literature of all the Heathen.” This remark is a piece of miserable 
affectation ; for, the respect which has been paid to the bible, and which Mr. 
Parker appears to consider idolatry, is the sole cause of the impression it 
has made on the world. 

And what can we say of him? If he thinks the authority of the books of 
the New Testament depends on the forbearance of critics,“ whocan cut 
when they will the thread on which its life depends,” if-he can say no more, 
than that “it cannot be proved that the Gospelsare a fabrication,” if he thinks 
“errors of fact and errors of doctrine may be found in many parts of the re- 
cord, here and there, from the beginning of Matthew to the end of Acts,” and 
entertains doubts whether the apostles themselves were not sometimes mista- 
ken in histurical as well as doctrinal matters, and perhaps thinks himself, as 
he tells us some Christians have thought, that Christ himself was mistaken 
in predicting his second coming, then certainly we cannot consider him a be- 
liever, or we must suppose that he believes without much of that evidence, 
upon which other Christians rest their belief, and which God has vouchsafed 
to afford them. If Christianity does not rest on the infallible authority of the 
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New Testament, the inspiration of the evangelists and apostles, nor on the 
personal authority of the Savior, on what does it depend? If the authentici- 
ty of the scriptures depends on the forbearance of critics; if the apostles and 
evangelists were not fully inspired, and were liable to errors and mistakes, 
how do we know that Christ rose from the dead? If we doubt whether he 
rose or not, how can we expect to rise ourselves? If we lose this hope, then, 
Christianity is reduced to a mere system of morals, without any other sanc- 
tion than the ternporary expediency, which keeps the conduct and behavior 
of infidels within the bounds of conventional or fashionable decorum. 

We cannot but admire at the vein of conceit and affectation that runs 
through the whole of this discourse. The following isa specimen. On page 
19, speaking of the bible, he remarks: ‘* No doubt the time will come when 
its true character shall be felt. Then it will be seen, that amid all the con- 
tradictions of the Old Testament ; its legends, so beautiful as fictions, so ap- 
palling as facts; and amid the puerile coneeptions of God, which sometimes 
occur, and the cruel denunciations that disfigure both Psalm and Prophecy, 
there is a reverence of man’s nature, a sublime trust in God, and a depth of pie- 
ty rarely felt in these cold northern hearts of ours,” &c. &c. The words in 
italic we consider a specimen of fashionable cant. 

Again; on page 26: “ Let men improve ever so far in civilization, or soar 
ever so high on the wings of religion and love, they can never outgo the flight 
of truth and Christianity. It will always be above them. Jt is as if we were 
to fly towards a star, which becomes longer and more bright the nearer we approach, 
till we enter and are absorbed by its glory.” The resemblance is not very strik- 
ing, but there seemed to be an opportunity for a flourish. 

Mr. Parker is particularly pleased with assuming the attitude of a wise 
man contemplating the behavior of others, and wondering, weeping or smiling 
at their folly, weakness orfrailty. For example, on page 22: “ The quarrels 
which then drove wise men mad, now only excite a smile or a tear, as we are 
disposed to laugh or weep at the frailty of man.” Again: 

“Who shall tell us that another age will not smile at our doctrines, &c. 
Who shall tell us that they will not weep at the folly of all such as fancied 
truth shone only in the contracted nook of their school, &c.” Again, on p. 23: 

“The Protestant smiles at one, the Catholic at the other, and men of sense 
wonder at both,” &c. Again, on page 14: 

‘Christian teachers themselves have differed so widely in their notion of 
the doctrines and meaning of those books, that it makes one weer, to think 
of the follies deduced therefrom.” 

Here possibly the author might have been at a loss at first whether to weep 
or smile ; but perhaps concluded it would be more decorous to weep in the 
pulpit. In fact, there seems no necessity for either. But when a person 
has once mounted on stilts, he is unwilling to descend, although he can walk 
more safely and more easily without them. 

We shall conclude by quoting one more paragraph of Mr. Parker’s Ser- 
mon, as a specimen of a highly embellished style, which, however suitable 
it may be in a work of fancy, is as improper in a religious discourse, as 
it would be for a lady to make her appearance at a funeral, with the deco- 
rations of the ball room. 

“If we look carelessly on the ages that have gone by, or only on the surfaces 
of things as they come up before us, there is reason to fear; for we confound 
the truth of God with the word of man. So at a distance the cloud and the 
mountain seem the same. When the drift changes with the passing wind, 
an unpractised eye might fancy the mountain itself was gone. But the 
mountain stands to catch the clouds, to win the blessing they bear, and send 
it down to moisten the fainting violet, to form streams which gladden valle 
and meadow, and sweep on at last to the sea in deep channels, laden with 
fleets. Thus the forms of the church, the creeds of the sects, the conflicting 
opinions of teachers, float round the sides of the Christian mount, and swell 
and toss, and rise and fall, and dart their lightning, and roll their thunder, but 
they neither make nor mar the mount itself. Its lofty summit far transcends 
the tumult; knows nothing of the storm which roars below; but burns with 
rosy light at evening and at morn; gleams in the splendors of the mid-day 
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sun; sees his light when the long shadows creep over plain and moor-land, 
and all night long has its head in the heavens, and is visited by troops of 
stars which never set, nor veil their face to ought so pure and high.” 





THE BANKRUPT ACT. 


As the Bankrupt Act, lately enacted, was hurried through Congress with 
some precipitation, and as notice has already been given, in the New-York 
Journal of Commerce, that a motion would be made at the next session, for 
its repeal, before the time appointed for its going into operation, the public are 
interested that several questions, two at least, in relation to that act, should 
be well examined, in order that Congress, at the next session, may be acquaint- 
ed with the real sentiments of the people on this subject, after an opportuni- 
ty has been afforded them for careful consideration. 

The eagerness shown by persons interested in the passage of the act, to 
procure its enactment without a moment’s delay, naturally leads one to sus- 
pect that they thought the law would not be passed at all, if sufficient time 
were allowed for the people to form and express their opinions on the subject ; 
and, it is not unlikely, that some of the members of Congress may have been 
overawed by the language of violent denunciation, used by some of the infe- 
rior journals, towards all those belonging to the same party, who should op- 
pose the bill. This suspicion is very much strengthened by the efforts, that 
the same journals have been making, to create an impression that the pas- 
sage of a bankrupt law was imperiously demanded by public sentiment, and 
that there were 500,000 bankrupts in the United States!!! But, even if there 
were so great a number, it has not as yet appeared that one-tenth part of 
them has petitioned Congress for a bankrupt law. Further, if there are 500,- 
000 bankrupts in the United States, in all probability there must be, at least, 
2,000,000 creditors, and, if so, it is presumed they have their opinions and 
sentiments on the subject, as citizens of the United States, even if they have 
no peculiar rights as creditors. But it is very easy to demonstrate that their 
interests, in this case, are precisely equal to those of the bankrupts, their 
debtors, and are equally entitled to consideration and protection. 

That these Journals express the deliberate sentiments of the people, we do not 
believe. For, what means have the editors of knowing the sentiments of the 
people of the United States on this subject? None at all. They know the sen- 
timents of a few individuals round them, and they read other newspapers, and 
that is all; but who made them the mouth-piece of the people? They speak 
their own sentiments, under the signature of “‘ Many,” or “ Vox populi,” or 
the like, which are no more evidence, that they express the sentiments of the 
people, than the false certificates attached to quack medicines are evidence 
that any cures have really been performed by them. But the same purpose 
is answered in both cases. The simple are duped, and mercenary or self- 
ish objects are obtained. There is another reason why they cannot ex- 
press the deliberate sentiments of a majority of the people of the United 
States on the subject of a Bankrupt Law, and it is this,—three quarters of the 
people of the United States, at least, have formed no absolute opinion on the 
subject of a Bankrupt Law; and with regard to the law just enacted, of 
course, they know little or nothing about it. These editors act as whippers in 
to the people, especially to those among them who belong to the same party. 
They say such and such things are demanded by the people, and all the sim- 
ple ones believe it, and go with what they suppose to be the majority. By 
this machine, which deserves a patent, public sentiment is manufactured, and 
then the timid are afraid to oppose it, and the crafty subserve their own ends 
by pretending to be of the same way of thinking. 

From the style of some of these newspapers, one would be led to im- 
agine, that every creditor must be an extortioner, or a Shylock, a wrong 
doer, at least, if not a criminal} and that he has no right at all to de 
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mand or enforce the payment of his debt, but must depend upon the honor or 
honesty of his debtor for payment. The apprehension of being denounced, 
or of becoming unpopular, therefore, has, without doubt, intimidated many 
creditors, and deterred them from an expression of their feelings, in respect 
to the Bankrupt Law, and this silence may very easily be construed into an 
approbation of it. 

Having premised these general observations, we shall now proceed to 
make a few remarks on the subject, before alluded to in relation to the Bank- 
rupt Act, viz: 1. The constitutionality of the Bankrupt Act just enacted. 
2. The general policy of a Bankrapt Law. 

1. The constitutionality of the present Bankrupt Law. 

With regard to the general authority of Congress to establish “ uniform 
laws on the subject of bankruptcies, throughout the United States,” there can 
be no doubt, because it is conferred on Congress by Article 1. Section 8. of 
the Constitution, where the language above quoted is used. But, with regard 
to the limits of that authority, a very serious question may arise. To come 
to the point at once, it is admitted that Congress have full authority, under 
the Constitution, to establish a uniform system of bankruptcy throughout the 
United States, with such provisions as they may think expedient for the pub- 
lic welfare, so that the law does not apply to debts incurred before the enact- 
ment of the bankrupt law; but the question is, whether they have any au- 
thority to enact a bankrupt law, which shall apply to contracts or latilities ex- 
isting previously. After the passage of the bankrupt law, all persons contract- 
ing Siccnvndie, are supposed to do so with a knowledge that those con- 
tracts will be subject to the bankrupt law, and thus it is supposed they act 
with their eyes open. But a man is not supposed to contract with a refer- 
ence to all the laws that may, whether justly or unjustly, be enacted after 
his contract is made. 

The restraints upon the power of Congress are the following: 1. ‘“ Pow- 
ers not delegated to the United States by the Constitution, nor prohibited by 
it to the States, are reserved to the States respectively, or to the people,” 
(Amendment, X.) It would be indecent to suppose, under an authority to 
enact a just law, that Congress have the power to pass an unjust law; for the 
power to pass a Uniform Bankrupt Law throughout the States, will be fully 
satisfied by the passage of any uniform bankrupt law, whether expedient or 
inexpedient, of which Congress must be the sole judges, without the necessi- 
ty of supposing that the people, under such an expression, meant to give 
Congress authority to enact a law grossly and uniformly unjust, as to a large 
part of the citizens. But the restriction upon the power of Congress must, 
of course,-be to such a law as shall do no injustice. 

2. By Amendment IX, “‘ The enumeration, in the Constitution, of certain 
rights, shall not be construed to deny or disparage others retained by the 
people.” It may be remarked here, that no power is expressly granted to 
Congress to enact a Bankrupt Law, that shall have a retrospective operation 
on contracts then existing. But there is a clear distinction between the cases 
of a law intended to affect future contracts, and a law operating upon those 
now existing; the latter is unjust; the latter depends upon the question of 
its expediency. The Constitution is the act of the People, and is to be con- 
strued agreeably to their intention. No implication ought to be raised against 
their express declaration. One of their principal avowed objects, declared in 
their preamble, to their Constitution, is to establish justice.” No power can 
be inferred by mere implication from any other clause in the Constitution, 
which shall clash with this declared intention of establishing justice, if the 
words of such clause can be satisfied without it. But the words of the Con- 
stitution, which authorize Congress to pass a Bankrupt Law, will be fully 
satisfied by the enactment of a general Bankrupt Law, that shall be just 
and uniform ; consequently, there is no reason for inferring that the people 
meant, in their Constitution, to authorize Congress to pass an unjust law. 
A law, therefore, that acts prospectively is constitutional, because it is not 
unjust ; but a law having a retrospective effect, is unconstitutional, because 
it is unjust, and its being unjust is a sufficient ground for an inference that 
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the people neither did, nor intended to, confer the power to pass such law by 
the Constitution. Again: the people cannot be supposed to intend, by the 
Constitution, to give Congress a power which they did not possess them- 
selves. (Agreeably to the civil law maxim, “non videor consentire, qui con- 
sentire non possum Florilegium, 292,” i. e. a person cannot be ol as 
consenting to a thing who has no lawful authority in relation to the sub- 
ject.) Suppose the people in the United States to be divided into two par- 
ties, creditors and debtors; and the debtors, being a majority, should enact a 
law, that all debtors should be discharged from their debts on paying twenty-five 
per cent, does any body suppose that the debtors, though the majority, have 
any rightful authority in this way to deprive their creditors of their right to 
their debts? The supposition is absurd. But if the people, who are the foun- 
tain of power, in a free Government, have no authority to do such an act, and 
if they do it, act tyrannically, and treat their creditors as if they were Indians 
or their slaves; surely Congress, who are merely the representatives of the 
people, and act by their delegated power, can have no such authority. 

3. By the 5th Amendment to the Constitution, Congress are prohibited 


this amendment had not been introduced, Congress would have had no right- 
ful authority for the appropriation of private property tu public uses, without 
compensation ; because such an act would be in the highest degree iniquitous 
and tyrannical in the people themselves, from whom all political power, in 
our country, is derived ; but this clause was inserted for the satisfaction of the 
people, that each individual among them might feel easy in the belief, that 
his rights were protected in the Constitution. Now, if Congress have no 
rightful authority, under the Constitution, to appropriate property to public 
uses without compensation, far less was it the intention of the people, 
by the Constitution, to authorize Congress to appropriate the property of one 
class of individuals to the use of another class, without compensation. 
} Where A. owes B. $1000, to pass a Bankrupt Law that shall free A. trom his 
debt to B., on the payment of $100, is the same in principle as to legislate 
$900 out of B’s pocket into A’s, without compensation. But, after all the 
ceremonial of assignments, commissions, &c. are gone through with, and the 
bankrupt is discharged, such is the precise eflect and operation of a retro- 
spective bankrupt law. It is obviously, therefore, for the interest of every 
one in the United States, in a pecuniary point of view, who owes more than 
he has the means to pay, to obtain the passage of a bankrupt law, having a 
retrospective effect. And this furnishes the explanation of all the zeal ex- 
hibited for the passage of the law, and the almost ferocious language, in the 
public prints, with which all persons are denounced who oppose such a law. 
How far self interest may blind a man to the perception of justice towards 
others, it is supposed common sense and observation will enable every one to 
judge. 

But it has been said, that there is no hardship upon the creditors in such a 
case, because, when he contracts with his debtor, he knows, or may know, 
that Congress, under the Constitution, has the power of passing a bankrupt 
law, to which his contract, though previous, must be subject. 

The answer is, that when a contract is made, the parties know, very well, 
that their contract must be subject to all laws, which Congress may after- 
wards constitutionally pass, éu¢ to none others. The knowledge of the par- 
ties, therefore, does not weigh a feather in the scale; for, a creditor is not 
bound to anticipate and make provision for unjust laws to be passed by Con- 
gress, but merely for such laws as Congress have a rightful authority to pass. 
Thus, suppose that A. works a hundred days for B., and B, in payment, agrees 
to work a hundred days for A. Now A., after he has performed his work, is 
under no obligation to anticipate that Congress will pass an iniquitous bank- 
rupt law, that will discharge B. from his contract to work one hundred days 
for A., on performing ten days’ work for him. Therefore A's knowledge that 
Congress may usurp such a tyrannical power, if they see fit, does not lessen 
the hardship upon him, if they do in fact exercise it. The case of the hun- 
dred days is used to make the iniquity of the principle, on which such a bank- 
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rupt law must be grounded, more apparent; but, in fact, it maks no difference, 
whether the promise is to perform work or pay money; for money is merely 
a common measure of value ; and one hundred days work is equal to so ma- 
ny dollars, as will be required to pay the wages which might be earned by 
them. 

Suppose a woman, who is unable to work herself, hires a man to work 
for her 100-days, at $1,50 a day, and he induces her to advance the money 
beforehand, and after he has spent the money in Eastern lands, he refuses to 
perform the work, and has no property, or other means of refunding the mon- 
ey, but receives a salary of $600 dollars a year in some employment that he 
has, and which he chooses to spend as fast as it is receivable, but will not 
pay the woman; is there any reason why she should lose her right to recover 
her debt from him, by the operation of any law which Congress may 
enact? On the contrary, since civilized society is formed for the purpose of 
protecting a man’s rights, and of furnishing a legal remedy by which civil 
redress may be obtained for every wrong, and every legal demand may be 
regularly and promptly enforced, would it not be sufficiently disgraceful to a 
government, that not only no remedy should be provided for the enforcement 
of the right, but the right itself should be no longer recognized as a proper 
subject for the action of the tribunal of justice ? 

Now, what is the remedy of the poor woman in this case? She may have 
earned this money at making pantaloons, at 10 cents a pair, and starving her- 
self on boiled potatoes, and the respectable bankrupt may be living at a botel, 
at $6 a week, and spending the rest of his salary in the reasonable and mode- 
rate expenses of this city, fashionable clothing, occasional riding, and a few 
visits to the theatre, &c. &c., and $600 will easily disappear in this way ; but 
it will certainly be very hard to compel the poor man to work for the woman ; 
imprisonment for debt in such a case, to compel him to save part of his 
salary for her use, would be monstrous cruelty; it would suspend all his 
agreeable pastimes; it might even occasion the loss of his salary. No; 
abolish imprisonment for debt; abolish all insolvent laws that are apt to be 
snares to men’s consciences, substitute the convenient bankrupt law, that 
will set all bankrupts on their feet again, and deliver them from their rave- 
nous sharking creditors. Let the woman and her children famish, or go to 
service tor want of a remedy to enforce their rights, they are but hardheart- 
ed, unfeeling creditors; but by no means suffer society to be deprived of 
the energies of insolvents by the loads of debts, which, though they have 
voluntarily incurred, they cannot or will not try to pay. 

To make the Bankrupt Law less exceptionable, it contains a clause, that 
there shall be a preference of certain debts to the amount of $25 each, in 
favor of laborers for actual services. This recognizes the principle, but it 
is wholly inadequate as a provision for this injustice. Itis an act of fresh 
injustice tocreditors. If Congress have a right to establish a Uniform Sys- 
tem of Bankruptcy throughout the United States, let it be uniform; let there 
be no preferences. What room is there for preferences where all the debts 
are equally just? If Congress wish to do an act of humanity, let them do 
it out of the public treasury, it will then be an equal tax on the whole com- 
munity ; but by no means lay the burthen of it on creditors, who already 
suffer sufficiently by the insolvency of their debtors. 

As all the sympathy of the public prints is usually kept in reserve for debtors, 
without distinguishing among them those whose embarrassments arise from 
imprudence, it may not be improper to remark, that where a man purchases 
largely on credit, calculating merely upon a rise in price, he is guilty of gross 
presumption and want of care, and if he suffers from it, he is but little en- 
titled to sympathy as an unfortunate debtor, and his creditors have a good 
cause of complaint against him, as suffering heavy losses from his reck- 
lessness or carelessness, which is considered as fraudulent in its nature. The 
debts of such bankrupts are often enormous. On the other hand, where a 
man has been uniformly industrious, attentive to business, modest, temperate 
and unostentatious in his habits, and has carefully observed a proper economy, 
it through sickness or unforeseen casualty, he becomes reduced in his circum- 
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stances, he is an object deserving of the deepest sympathy. To imprison 
him,—to distress his family,—to mortify his generous pride of character, by 
refusing him every reasonable accommodation and facility to raise himself 
again from insolvency, must be considered an act of unchristian barbarity. 
The debts of such a man, from the nature of the case, must invariably be 
small—he wants merely forbearance. ‘The idea of insolvency and depend- 
ance he looks upon as humiliating, and he longs for nothing so much as an 
ability to pay his debts. Save such a man’s family from want and degrada- 
tion, and nothing will please him better than to furnish him with any em- 
ployment, by the avails of which he may be able to pay his creditors. Such 
aman is an honest, upright man, and notwithstanding so much is usually 
said about hard, unfeeling creditors, ‘‘ who demand their pound of flesh,” we 
do not believe that three instances can be produced in New England, for these 
ten years past, where such a debtor has been treated cruelly or vindictively. 

Again ; suppose a young lady to have $3000, on the income of which she 
lives, and suppose further, that she is over-persuaded by some one, on whose 
integrity and prudence she relies, to lend him the money at simple interest, 
and suppose that person’s scheme fails, and he loses all his property, why 
should a bankrupt or insolvent law cut her off from all remedy against him, 
especially if he is in the receipt of a salary of $1000 a yearasaclerk? Who 
deserves the sympathy here, the debtor or the creditor? If his gambling 
scheme had succeeded, he would have pocketed all the profits, and “paid her 
her money with 6 per cent. interest. But his scheme has failed, he takes ad- 
vantage of the bankrupt law, and the loss falls on her. Being an able clerk, 
he is employed at a good salary after his discharge. She has been educated 
as a young lady, and had enough to maintain her, but must now either live 
on her friends, if she has any, or go to some servile employment. This is no 
fancy sketch. Yet the sy mpathy i is all kept for the poor unfortunate insol- 
vent. 

4. When the objection is urged against a bankrupt law, that it affects ex- 
isting engagements, that it is unconstitutional to pass an expost facto law, or 
one impairing contracts, it is answered that this restriction applies only to 
the States, and does not restrain Congress. But, the reply is, in the first 
place, that the mere prohibition to the States to pass a law impairing con- 
tracts, is not sufficient to confer such a power on Congress. On the other 
hand, the prohibition demunstrates the injustice of any such law, and it 
would have seemed as indecent to put any such clause in the Constitution, 
as to have prohibited the States to commit any other specified acts of fraud or 
oppression, if some of the States had not shown that public justice required 
that such a restraint should be imposed. For, those words were not inserted 
in the Constitution without very good reasons. But, there was no reason to 
apprehend at that time, that Congress would think of doing any such act, 
themselves. 

Further; the Constitution gives Congress no express power to pass a law 
impairing the obligation of contracts ; neither is such power necessary to the 
exercise of any other power expressly granted ; and therefore the power to 
pass a law that shall impair the obligation of contracts is not granted to Con- 
gress by the Constitution, either expressly, or by implication. 

The enactments of a law, that shall enable a contracting party to obtain 
a discharge from his contract without the consent of his creditor, in any other 

way than by an exact performance of what he has agreed to do, is an im- 
provement in legislation reserved for these enlightened times. Itis, however, 
a species of steam-boat or railroad way of doing business, and though it fur- 
nishes the most magnificent facilities for dispateh i in commercial transac tions, 
if we would avail ourselves of its benefits, we must be willing to take our 
chance of being crushed by the collision "of two opposite trains, or of being 
scalded, blown up, drowned or burned alive, in spite of the most scrupulous at- 
tention on the part of the captain and engineers, by some of the every-day casu- 
alties that are incident to steam-boat and rail-road travelling. But, in the 
case of a law enacted by Congress, impairing the obligation of a contract, 
if such a law should be decided by the Supreme Court of the United States, 
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to be constitutional, as to which we can do no more than conjecture the re- 
sult, there would be no room for a contingency, but all confidence in the law, 
and in the Government, would be blown up, scalded, burned or submerged. 
If, when A. buys a house of B. and gives him a note to pay $3000 at the ex- 
piration of three years, Congress have the power afterwards to interfere and 
discharge A. by way of anticipation on the payment of a dividend, say 10 
per cent., i. e. $300, there must of course be an end of the civil benefits to 
be derived from Government in the protection of contracts. 

The duty of performing contracts has always heretofore been considered 
sacred. It is a disgrace to a Government not to furnish the best remedies it 
can for the enforcement of them. We have not come to that pass as yet, 
and hope we never shall, as to have no remedy for them. But, to discharge 
a contract without performance, should be reserved for the new school of 
German theologists; for persons who do not believe in any revelation, but 
make it their religion to follow the dictates of their interests or appetites, 
which truly is their natural religion, and consider such a law as the one refer- 
red to, an exquisite specimen of moral transcendentalism. 

Let us once more suppose a case. <A respectable man, advanced in years, 
and retired from business, in order to befriend two young men, whom he 
patronizes, indorses for them ; they fail and abscond, and he is a to the 
last farthing to pay their debts, and being past his labor, instead of living at 
his ease on the abundant earnings and savings of his youth, as he might oth- 
erwise have done, is left to get along in his old age as he can. Thus far has 
certainly happened once at least within this Commonwealth. Now suppose 
the creditor has sued the two young men, and recovered judgment, which 
stands good for twenty years, and bears interest, by the law of the State ; and 
then these young men take advantage of the Bankrupt Law, and pay 10 per 
cent. Now, if the creditor presents his claim, he will get 10 per cent. of 
what they owe him, and they are discharged. If he does not present his 
claim, he receives no dividend at all, and they are discharged because he might 
have presented his claim. Now, suppose the young men to become rich, and 
the creditor has not presented his claim, is it not preposterous, that he should 
be barred from his claim on them, i.e. the amount of the judgment that he 
has recovered against them? The moral absurdity of such a position is so 
glaring, that it is an abuse of one’s understanding to argue it. What right 
have Congress or any other Legislature, by a law acting retrospectively, to 
reduce the creditor toa dilemma, where he must either present his claim, and 
take 10 per cent. and lose the rest; or otherwise, be debarred from his debt 
without any dividend at all, because he has had the option of taking 10 per 
cent? Under the influence of such an alternative, creditors will exhibit their 
claims, and receive their dividends, and the debtors will be discharged. But, 
as this act in such cases, must be involuntary on their part, they are virtually 
defrauded out of a large portion of their debts. The answer, that is com- 
monly given, is that the Bankrupt Law leaves the moral obligation of the 
debtor, to pay his debts as soon as he is able, just where it was. The reply 
is, that no thanks are due to the law for that. The moral obligation does not 
happen to be under the control of any law, that can be enacted by any Legis- 
lature whatever. Agreeably to the common course in such cases, if the legis- 
lature will furnish the debtor with a legal discharge, he will provide the ne- 
cessary conscience and morality, to render it available. He would be apt 
to think, it woule seem ungrateful in him, to pretend to be more nice than his 
government ; and to hold himself bound in conscience to perform a contract, 
from which the law had discharged him, would be a reflection on the govern- 
ment, as if the laws which had been enacted were so flagrantly unjust, that 
he would not take advantage of them, though in his own favor. 

The few cases which have occurred, in which bankrupts who have been 
discharged, have afterwards paid the whole of their debts, demonstrate one 
of two things, i. e. either that bankrupts are not the enterprising and effec- 
tive persons, they are held out to be, or, that they have not always the nice 
moral sense, which will lead them to pay the debts, from which they have re- 
ceived their legal discharge. Certainly, one case is known, where a commis- 
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sion merchant, after making sales of goods with which he was confided by 
another merchant, became a bankrupt, and left his place of residence, and 
became rich in another city, where, being called upon by his correspondent, 
then reduced to extreme indigence, and to whom no account of sales had ever 
been rendered for adjustment, or at least for allowance, wholly refused to pay 
a single cent. Thesame persons, it is believed, are now living within twenty 
miles of this city, the debtor, rich ; the creditor, poor. 

3ut, it may be urged, that it is the true policy of the Government, that the 
enterprize anc activity of so many citizens, which are now cramped by the 
shackles of insolvency, should be freed from them by the operation of a uni- 
form system of bankruptcy, that will make an equitable division of each 
bankrupt’s property among his creditors, and give him a discharge from them. 
This argument, however, is not available when applied to the operation of 
a bankrupt law on contracts previously existing. Certainly, if there is any 
natural right, which a man has, it is to the performance of a contract made 
to him, according to the Jaws subsisting when it was made. It is a maxim 
of the civil law, that “ considerations of civil or social expediency have no 
power to abolish natural rights ;” (civilis ratio naturalia jura, corrumpere non 
potest.—F jorilegium, 97.) This maxim is directly in point. ‘The relief of the 
debtor is a matter of social expediency or civil policy, but must not be suffer- 
ed to interfere with the natural right of the creditor, to the performance of the 
debtor’s contract. Is it not apparent, that a bankrupt law, which discharges 
the debtor from his previous contract, offers a premium or bonus, for the en- 
couragement of fraud, precisely equal to the amount of the debt from which 
the bankrupt is discharged without payment ? Thus, suppose A. owes $10,000. 
He owns $10,000, but conceals $9,000, and discloses only $1000. ‘The differ- 
ence, $9,000, seems to be clear gain, and in such case is a bonus or bounty for 
the encouragement of fraud. ‘The answer very properly i3,make the penalty 
for fraud as severe as you please. But the reply is, detection is difficult ; be- 
sides, if you make the penalty severe, the jury will not convict ; if it is incon- 
siderable, the bankrupt wit! the more readily incur the risk of it, as the gain 
1s sO very great. 

But some of the truly kind hearted, though obstreporous editors of the daily 
newspapers, will say, here isa young man just two and twenty years of age, 
who a month ago laid out all he had, and $10,000 more, that he borrowed of 
an old man worth a million of dollars, in purchasing shares in a splendid 
steamboat, that was burnt up on her second passage, without any blame 
being attached to the master, and killed 150, men, women andchildren. The 
boat not being insured, the young man is insolvent, and must always remain 
so, unless there is a bankrupt law that will discharge him. Now, is it not 
better that the old man, who does not want the money, should be compelled 
to take a dividend and discharge him,than that the young man should be lost to 
society all his days? The answer is, that we can have but one law for rich 
and poor, young and old, as to the performance of contracts. The case above 
supposed may be answered by another of the same kind. A young man per- 
suades his mother, who is a widow, to let him have all her property to use in 
a similar splendid speculation, and gives her his note for it. The steam-boat 
explodes, as usual, without blame to any body, and 100 people are mangled, 
scalded and killed, and the young man’s property is all gone. He petitions 
Congress for this present Bankrupt Law, and his mother being one of his 
creditors, is obliged to take two per cent. and he is discharged. He, however, 
is an effective young man, and gains a handsome living by his salary for two 
or three years, and takes his mother home and piously supports her. At the 
end of that time, he marries a young woman, who brings him a moderate pro- 
perty, and at the end of six weeks, she has influence enough with her husband, 
under pretence of the old lady’s quarrelsome temper, to request his mother to 
change her lodgings, and she lives in extreme indigence and neglect in her old 
age. In thiscase, no one blames the young man for abandoning his aged 
mother at the request of his wife ; “he has to stand in his lot,” hereafter, for 
that; but we blame the government for unadvisedly enacting a law, that may 
operate so barbarously and inhumanly. 
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Again; let us take a case, where our feelings may not mislead us. A. bor- 
rows $6000 of B. and buys a schooner, and sends her to sea without insurance, 
and she is lost, and A. becomes insolvent, and isa petitioner for the present 
Bankrupt Law, which is enacted, and A. becomes a bankrupt, and divides 5 
per cent. and isdischarged. The hardship on B. lies here. If A. had made 
a gain, it would have been his, and he would merely have paid B. his debt 
and interest ; but by the bankrupt law, passed since the loan, B. must bear 
A’s loss, though he never insured, nor received any premium for so doing. 

It is a maxim of the civil law, incendium ere alieno non exuit debitorem, 
Florilegium, 571, i.e. “a debtor is not discharged from his debt, by having his 

roperty burned up.” To discharge him from the debt, is to transfer the mis- 
oiein resulting from his indiscretion, to his creditor, who has assumed no 
such risk. 

Some considerations have been offered, tending to show that the present 
Bankrupt Law is unconstitutional, so far as it applies to existing contracts. 
This question, if the law is not repealed before it goes into operation, we un- 
derstand willbe tested before the Supreme Court of the United States. Our 
belief is, that the principal inducement to pass the Bankrupt Law, was to re- 
lieve persons now suffering under a pressure of debts, which they are unable 
to pay ; and, if such persons are to be deprived of the benefit of the Bankrupt 
Law, there is at present no sufficient reason to make so material a change in 
legislation. But, if by a modification of the present Bankrupt Law, all 
doubts as to its constitutionality can be removed, the sacrifice of justice to 
expediency be rendered unnecessary, the crediter be induced to acquiesce in 
its provisions, voluntarily, and yet the over-burthened debtor be entirely re- 
lieved, does not justice, expediency, the honor of the General Government, 
and humanity itself, equally dictate that it shall be adopted. But what is this 
modification ? How is this to be done ? 

Let the phraseology of the act be so modified, that, in the case of all con- 
tracts,existing at the time of its passage, the bankrupt’s property shall be pro- 
portionally divided among his creditors, but it shall remain optional with the 
creditors to discharge him or not ; but, let it he provided, that every creditor, 
who shall discharge his debtor after receiving his dividends, shall be entitled 
to receive from the United States Treasury, 5 per cent. on the amount of the 
balance of his debt remaining unpaid; and let the bankrupt give a note to 
the United States for that 5 per cent. payable when he shall feel able, with 
interest, accompanied by the bankrupt’s oath to perform his engagement as 
soon as he can conveniently do it. As this arrangement is temporary, appli- 
cable only to persons now insolvent, and not to future bankrupts, there can be 
no reasonable objections to it, except that the United States assume 5 per 
cent. of the balance due from the bankrupt, after his property is divided 
among his creditors. But this is a smal] affair, in comparison with the loss of 
honor arising from an attempt to enforce an unjust and unconstitutional law. 
It is a small affair in comparison with the relief of certainly a very great 
number of insolvents, (though we do not believe 500,000.) The British Gov- 
ernment did not hesitate to expend a very large sum for the relief of a portion 
of its citizens, from motives ‘of humanity, benevolence or justice. Is our 
Government less humane, just and benevolent? But, in this case, itis not be- 
lieved that it would be necessary to pay a twentieth, perhaps not a hundredth 
part so much as the British Government paid ; a great part of which, it is to 
be hoped, for the honor of human nature in the United States, the bankrupts 
themselves would afterwards repay to the Government. So that the eventual 
loss to the United States would be inconsiderable, and the confidence of 
the people in the justice and protecting care of the government, would 
remain unimpaired, generally. But what if a creditor would not agree to 
discharge the debtor on receiving his dividend, and chose to reject the 5 per 
cent? This seems improbable. But, if the chance of recovering the balance 
of the debt were really worth more than 5 per cent, in his opinion, then a 
fortiori, he ought not to be compelled to lose all remedy for it gratis; as he 


‘would be obliged to do under the bankrupt law, as it now stands. But then the 


United States would save the 5 per cent. and it should always be remembered 
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that there is nothing unjust in compelling an insolvent debtor to divide his 
property equally among his creditors, whether he obtains a discharge or not. 

But, it may be objected, that when a reckless debtor has involved himself 
tothe amount of $1,000,000, it will be a heavy tax on the United States to 
pay even 5 per cent of it. Be it so, how much harder is it for the creditor to 
be cut off, with 5 per cent only? How much harder is it, under the new 
Bankrupt Law, for acreditor to be cut off from his whole balance, without 
receiving a single cent of it? If the treasury of the United States cannot 
bear the loss, is it not iniquitous to impose it upon an individual by a re- 
trospective Bankrupt Law? Let the following case be considered as a 
specimen of a class of cases, to which the new Bankrupt Law will directly 
ap | 

= the only son ofa rich merchant, worth $100,000, but A. is worth noth- 
inghimself. Being desirous of speculating i in some of the fashionable bubbles, 
he raises money for that purpose by loan. His father will not lend hima 
dollar: he knows his adventurous genius too well. He applies to two elder- 
ly ladies, each of whom has $! 5000 in stock, their sole support in their old 
age. He asks them to let him have the property, tells them he will give 
them 10 per cent. above market price, and give them his note, payable 
three years, with quarterly interest, and he makes them a present of a new 
bonnet and shawl each, and pays the first quarter’s interest in advance. He 
tells them his father is a man in years, and that when he dies, he shall have 
all his father’s property. Knowing that his statement is true, they sell out to 
him on his terms. He has now failed, and if the Bankrupt Law goes into 
operation, he will divide about 5 per cent. between the two old ladies, his 
only creditors, of any consequence. No more than six months have elapsed 
and the notes have now thirty months torun. He takes advantage of the 
new Bankrupt Law. The old ladies are compelled to present their claims, 
(though not due!) and receive five per cent. each, and become beggars, and 
the bankrupt is discharged. Within six months afterwards the father dies, 
leaving the son $100,000. Now, if the new Bankrupt Law had not been 
passed, that compels them to anticipate their notes; they would be able to re- 
cover the whole of their debts; as it is, they lose their debts for 5 per cent. 
But, some generous person will say, if the bankrupt, on the receipt of his in- 
heritance, does not Pi ay off those old ladies to the last farthing, he is an infa- 
mous villain, and a halter is too good for him. Have patience, worthy 
friend, why should he be more honorable and honest, and conscientious, than 
the law? The infamy attaches to the legislation that admits the possibility 
of such cases. He will tell you that “ he is as honest as he can afford to be ; 
that he shall stand up for his legal rights; that we live under a govern- 
ment of laws; and that he is going to present $5,000 to set up a charitable 
public institution, on a new plan, and cannot spare any more money, at 
present, for purposes of mere benevolence.” The old ladies go to the Alms- 
house, and he being very popular, because he pays his newspaper bills punc- 
tually, and is a graceful speaker, or a noisy party wrangler, is elected 
to some conspicuous public station. 

If the proposed modification of the Bankrupt Law, or some other should 
not be adopted, for the purpose of obviating the constitutional objection, it 
will rest upon the Supreme Court of the United States, in the last resort, to 
settle that point. But if they decide against the law, it will be worse for the 
community, especially those persons who are now insolvents, than if no such 
Bankrupt Law had ever been enacted. If they would maintain the constitu- 
tionality of the law, therefore, they should see to it, that their legal counsel 
be prepared to answer the legal, equitable, political and ethical difficulties ia 
their way, some of which have beenintimated. If they depend upon news- 
paper declamation, or denunciation, for this purpose, they will commit a sad 
mistake. Before the Supreme Court of the United States, such arguments 
have noi heretofore been found to have much weight, whatever importance 
may have been given to them by some of the members of certain legislatures. 

A few remarks will now be made upon the general policy of the Bankrupt 
Law: 
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Whatever objections there may be to the policy of a bankrupt law, at 
least there seems no ground to find fault with it on account of its hardship to 
creditors, if it is only to operate on future contracts. Because, every man is 
bound to know the law, and to have it in mind in making his contracts; and 
as the legislature do not compel people to give credit or lend their money, 
they must be content to take their dividends and discharge their bankrupts, 
and debtors whenever the case occurs hereafter. 

It may be observed that this law is called for merely by the trading portion 
of the community. These persons, though possessing very great influence in 
proportion to their numbers, constitute, in fact, but a small part of the whole 
population of the country. It is said there are 500,000 insolvents in the 
United States. This we not believe. Nor are we aware that one-tenth of 
them have petitioned for a Bankrupt Law. 

If the Bankrupt Law were merely to take effect among traders, and other 
classes in society were not to be at all affected by it, there would be some 
propriety in consulting the interests of the traders only. But it should be 
considered that trade is the least important of the three great interests of 
Agriculture, Manufactures and Commerce; that agriculture, or production, 
stands first, as indispensable to existence; manufactures or modification 
stands next, as providing for the happiness of society, in the adaptation of 
products to the,conveniences and comforts of life ; and commerce, or trade, in 
the interchange of the surplus products of agriculture and manufactures, 
only holds the third place. If there were neither agriculture nor manufac- 
tures, there would be but little occasion for trade. But a Bankrupt Law, it is 
quite obvious, must, directly or indirectly, affect all classes of society, and, 
therefore, the interests and wishes of all should be consulted, before any 
change, so great, should be made in the public policy. The circumstance 
that the other classes of society are dispersed over the face of the country, 
while the merchants and traders are assemb!ed, in large numbers, in the sea- 
ports and country towns, gives a very great and undue influence to the 
latter class over the former, in all public proceedings. ‘They have an oppor- 
tunity of instantaneous combined action, in petitions and memorials to Con- 
gress, which farmers and mechanics would vainly attempt. Their position 
ang standing in society being in the nature of an aristocracy, joined to 
their possession, (which, though not property, gives them the control of 
it,) of concentrated wealth, which, though commonly exaggerated and facti- 
tious, is still very great, in comparison with that of any other equal number of 
individuals in other classes, gives them, on sudden occasions, a preponderating 
influence. This is not a little assisted by the complaisance generally exhibite 
ed to their views and feelings, by the conductors of the public presses, of whom 
they are the most valuable customers. This view of the subject shows the 
justice and propriety of delaying so important a feature of public policy as the 
passage of a General Bankrupt Law, until the farmers and manufacturers, 
and other classes, shall have had a reasonable opportunity of expressing their 
views and feelings in relation to it, either by petition or remonstrance. These 
observations, however, to a certain extent, are gratuitous, since there are many 
merchants, as we are induced to believe, who are opposed to the present 
bankrupt law. 

It is true, if the bankrupt law contained a provision, that all debts due 
from a bankrupt, other than those which result from commercial dealings, 
should be first satisfied, in full, from the bankrupt’s estate, and the halance, 
only, should be divided among his commercial creditors ; and the commercial 
debts alone should be discharged by the receipt of a dividend of the bank- 
rupt’s property ; and the other debts, if any of them happened not to be ex- 
hibited seasonably, should remain in force against the future earnings of the 
bankrupt; there would be no need of consulting the other classes of society, 
which, in fact, would have nothing to do with the bankrupt law. But sucha 
bankrupt law, it is presumed, would be very unsatisfactory ; nor is the plan 
of such an one here suggested with any other view than to show that, though 
traders may en to be willing to give the public, what they call, the ad- 
vantage of a bankrupt law, they would not be willing to leave those who are 
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not traders, and who decline the imaginary advantage, in the same situation 
in which they now are. It is true, it is commonly said, that a bankrupt law 
is desirable for the benefit of the creditors themselves; if it be so, it is pre- 
sumed that they can speak for themselves. 

Since those persons who are now insolvent can derive no benefit from any 
bankrupt law that Congress can justly pass, it may very much be questioned 


whether there will be any public expediency in enacting one, for the relief of 


those persons who may hereafter become so. 
The experience of the last few years has demonstrated, conclusively, if any 


one could have a reasonable doubt on the subject before, that the citizens of 


the United States have a strong propensity to bold adventures, and that 
where the prospect of large gain is only tolerably inviting, the certainty of a 
total loss of property, in case of failure of success, will by no means deter 
many of them from undertaking the most hazardous and desperate enter- 
prises, especially when they are to have the gain, but others must run the 
risk of loss. Whether this disposition, or propensity, is exhibited in rashly 
establishing a turnpike, or in speculations in Eastern lands, or adventuring 
all, or more than all one’s property at sea without insurance, or purchasing, 
or holding on cargoes purchased on credit, for the chance of a rise of a cent, 
or a cent and half a pound on tea, cotton, pepper, &c., or upon the turn of a 
card at faro, or the throw of dice at some newly invented game, or the rou- 
lette table, itis all of the same character, and if not equally immoral, 
is equally ruinous in its tendency. It would seem, therefore, to be the 
duty of the Government to consider well as to the tendency, in these respects, 
of the system which is petitioned for, before adopting it; and if they conclude 
that the law must be altered, to examine and compare the system of enlight- 
ened European nations, especially that which the French nation have estab- 
lished, with the scheme or schemes that have been, or may be offered, for any 
such system. 

Among the principal objects of the Freach system of insolvency and bank- 
ruptecy, are the prevention of dissipated habits, and the encouragement of 
good faith, order, economy, and intelligence ; and, in order to prevent fraudu- 
lent concealments, the operations of the merchant are brought under the in- 
spection of the public authorities. He is required to enter on his books the 
amount of his capital, the expenses of his house-hold, and if they are adjudged 
excessive, it will be an act of bankruptcy, which is dishonorable in France, and 
banishes the bankrupt from the Exchange. So, ifhe has wasted large sums of 
money in operations of mere hazard, it will be an act of bankruptcy. But if the 
insolvent keeps no books, or conceals his books, or his books do not show the 
true state of his affairs, this will be a fraudulent bankruptey, punishable by 
imprisonment at hard labor for life. So if the bankrupt states ficéi/ious exe 
penses and losses, and does not account for all he has received, or if he has 
concealed any of his property, or made fictitious sales or dealings, or made 
acknowledgements of fictitious debts; or violated a trust, by the misap- 
plication to his own use, of property confided to him by others, or has pur- 
chased rea] estate under an assumed name, it will be a fraudulent bankrupt- 
cy, punishable as an infamous crime, by imprisonment at hard labor for life. 

The short duration allowed to the former Bankrupt Act of the United 
States, seems to offer a strong argument against its policy. The late Mr. 
Dane, equally distinguished for his profound knowledge of the law, acute ob- 
servation and sound discretion and prudence, and who}ly free from that pru- 
riency* for newspaper popularity, that offuscates the moral sense, perverts the 
judgment, and dishonors the characters of so many of our aspiring politi- 
cians, makes the following remarks in relation to the repeal of the Bankrupt 
Act in 1804, 


* Note. What Mr. Justice Foster, in his Discourse on High Treason, remarks 


with regard to ambition, may well apply to the hunters of popularity in our 
own times. ‘** Whenever a false ambition, ever restless and craving, over- 
heated in the pursuit of the honors which the Crown (substitute in this coun- 


try, the People) alone can confer, happeneth to stimulate an heart otherwise 
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“Tt was found, as men of reflection must have foreseen, that the United 
States were then not in a situation properly to execute a Bankrupt Law, 
which must ever be a mere instrument of fraud, if not executed with severity 
enough to restrain the passions, which ever have, and ever will, actuate em- 
barrassed and iraudulent men. This can only be done in old nations, whose 
habits and feelings are fully reconciled to severe laws, whose execution is very 
steadily enforced by sound commercial policy. This is not the case in the 
United States. Indulgence is here substituted, and even creditors have often 
indirectly tolerated fraudulent practices in bankrupts, rather than enforce the 
mild laws Congress made.”’ 





VETO OF THE BANK BILL. 


The President’s veto of the Bank Bill has given great satisfaction to those, 
who are pleased with seeing every department of the Government unshack- 
led in the exercise of its constitutional functions, whether an attempt is made 
to over-awe and control it, by resolutions passed by irregular assemblies of 
the people, by the threats and denunciations of certain portions of the public 
press, or by insults and contumely offered by members of another department. 
Without reference to the weakness or force of the reasons assigned by the 
President, we are pleased with the decision and firmness which he has mani- 
fested on this occasion, in opposing what he considered the encroachments of his 
party upon the Constitution, and conscientiously maintaining his principles 
at the expense of his popularity. An attempt no doubt will be made by those 
whose selfish purposes are defeated by the veto, to make it appear, that the 
President is opposing the interests and wishes of the people. This does not 
appear at all. The wishes of the people in thiscase are governed by what 
they believe to be their true interests, and that president will best consult their 
wishes, who oppose: all public measures, which he thinks adverse to their 
welfare and prosperity. Whatever their opinions may be on the particular 
subject, the reasonable portion of the community will be satisfied with the 
President’s official conduct, so long as it is the result of the honest exercise of 
his judgment ine onsulting what he considers their true interests; and if they 
doubt his ability, when his term of office expires they will peaceably put an- 
other in his place. 

Of those who are displeased with the President’s Veto, some of the more 
candid and dispassionate say that some of the reasons which the President 
assigns are bad, and in particular that the President has no right to say that 
Congress has no constitutional authority to charter a Bank of the United 
States, since the Supreme Court of the United States has decided that Con- 
gress has such power. This subject has been carefully examined and well 
argued by some writers in some of the New York papers, as well as in some 
of the newspapers in this city. Let us examine this subject a little. The 
Supreme Court decide that a power to charter a Bank of the United States is 
implied and constitutional, so far as it is necessary to carry into execution 
any of the powers expressly granted to Congress. It would seem to a 
from this doctrine, that a charter of one Bank might be constitutional, 
containing nothing more than necessary, and that the charter of ees Roa 
Bank might be unconstitutional, as containing provisions which were wholly 
unnecessary for giving effect to the express powers of Congress. The decis- 








fenniied he i great and noble pursuits, it hath frequently setup ed it into meas- 
ures full as mean as avarice itself could have suggested to the wretched 
animals who live and die under her dominion. For these passions, however 
they may seem to be at variance, have ordinarily produced the same effects. 
Both degrade the man ; both contract his views into the Little point of self in- 
terest, and equally steel the heart against the 1ebukes of conscience, or the 
sense ‘of true honor.’’ 
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ion of the Supreme Court, then, would not be general, that a Bank of the 
United States is constitutional, but that the particular Bank, respecting which 
the decision was had, was constitutional. Consequently, subsequent bank 
charters may or not be constitutional, according to the nature of the clauses 
contained in them. So far as these remarks apply, the President may be 
justified in setting his veto upon a Bank of the United States, notwithstand- 
ing the Supreme Court have decided that a former Bank of the United States 
was constitutional. But, it has been asked, who is to determine as to the ne- 
cessity of chartering a Bank of the United States, in order to carry into 
effect some express power granted to Congress? It maybe said, if Congress 
have the right to judge of the necessity, then there is an end of the restric- 
tion which is placed upon the implied powers. If all implied powers are to 
be considered as granted to Songress, whenever they shall judge the exercise 
of them necessary to effectuate the express powers; then every unconstitu- 
tional law that Congress has ever passed, or may hereafter pass, will hecome 
constitutional, because it may be urged, that if Congress had not thought the 
exercise of such power necessary, they would never have passed the law ; or, 
if this is not sufficient, then Congress will have nothing to do, but to recite 
in the preamble of the act, that the subject matter of the act is necessary to 
carry into effect some power exponadly granted ; for, whether true or false, 
Congress is to be the sole judge; this would be absurd, and, therefore, the 
construction of the Constitution, which would give Congress the sole power 
of deciding upon the necessity of the exercise of the implied power, cannot 
be the true construction. This remark will apply to all cases, where the exer- 
cise of the power in question is obviously unnecessary. 

Again: If there are many different ways in which an express power, 
granted by the Constitution, may be carried into effect, it seems clear, Con- 
gress has the power to select any one of them, whatever. For, though no 
single one of them is, by itself, absolutely necessary, because Congress might 
adopt some other, yet this can be no valid objection; for, otherwise, Con- 
gress would be deprived of all of them, and the express power would thus be- 
come inoperative. 

Again: In order to make the exercise of a power legal as an implied pow- 
er, necessary to the exercise of some express power, it would seem indispen- 
able that some connection should appear between the express power and the 
implied powers; otherwise there seems to be no warrant for the implied au- 
thority. It is not the duty of the Court to presume any such necessity from 
the mere fact that Congress have enacted a law in which they have exercised 
an assumed power. Yet it cannot be necessary that any such connection, or 
necessity, should be expressed in the law itself; if it is apparent to the court, 
on an attentive consideration of the subject, it would seem to be sufficient. 

It seems clear, that so far as a bank may be necessary for the collection, 
custody, and paying out, of the revenue of the United States, it is constitu- 
tional. A bank, in this restricted sense, would be no more than a place of 
deposite, with treasurers, receivers, and tellers, &e. Has Congress a right to 
appropriate the money of the United Ssates in purchasing bank stock ? This 
question may be answered by supposing there were no money in the Treas- 
ury, and it was proposed to raise the sum of $10,000,000, by a land tax, for 
the purpose of purchasing bank stock ; would such a tax be constitutional ? 
Certainly not—this is not one of the purposes for which Congress have au- 
thority, by the Constitution, to raise a revenue, as is apparent on an exami- 
nation of the Constitution. If Congress have no constitutional right to tax 
the people for this purpose, then, if they have the money on hand, they have 
no right to apply it to any such purpose, because the misappropriation will be 
the cause of such a burthen being laid on the people, to supply the deficiency, 
though ostensibly for another purpose. 

Again: It never can be constitutional to place the property of the people 
of the United States in the custody, and under the control of persons who are 
private individuals, having no public office. A treasurer of the United States, 
who places the property of the United States in the hands of persons, from 
whom, if withheld, he cannot recover it, unless by suit; and who, if they 
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squander it, embezzle it, or go off with it, will not be guilty of theft, assumes 
a very great responsibility: it undoubtedly is the understanding of the peo- 
ple that their property should always remain in the hands and possession of 
their own officers. We do not believe, whatever the practice may have been, 
that there is any authority in the constitution that will authorize the Presi- 
dent, or the Secretary of the Treasury, or Congress, by law, to place the pub- 
lie money in any bank whatever, where the officers are not officers of the 
United States. There is no doubt, however, that the public treasure may be 
constitutionally placed under the custody of a proper officer of the United 
States, in any place, whatever, at the discretion of the President or Treasurer 
of the United States; because, if the treasure is stolen, or embezzled, there is 
a person answerable, criminally, for the default; and, it is believed, if this 
doctrine had been attended to, the United States would never have met with 
the losses which they have incurred within these last seven years. 

The purchase of inland or foreign exchange, so far as it may be necessary 
for disbursing or collecting the debts due from or to the United States, must, 
of course, be constitutional ; but no farther. But there is no need of a bank 
for this purpose, in the case of the United States, any more than in the case 
of a private person. 

It is pretty obvious, therefore, from the preceding suggestions, that the 
President, if he had not assigned his reasons why he thought the Bank un- 
constitutional, might, without gross absurdity, have entertained conscientious 
scruples on the subject. But on the supposition that the Supreme Court of 
the United States, by its decision (reported 4 Wheat. 316,) has settled the 
constitutionality of a Bank of the United States, is it quite clear that the 
President has no right to assign the unconstitutionality of the Bank Act of- 
fered to him, as a ground for his veto? This is by no means clear, for the 
following reasons: Let us take a strong case, and suppose the Bank Act of- 
fered to be analogous, in every respect, to the Act which the Supreme Court 
decided to be constitutional. Now, it is admitted that the decision of the 
Supreme Court is the supreme law of the land. But in what sense is it the 
supreme law of the land? It binds the judicatures of all the different States, 
so that they shall not make any decree to the contrary. It binds the Presi- 
dent, and all the public officers, and all private individuals, so that they must 
not oppose it, but when legally called on must assist in enforcing the judg- 
ment of the Supreme Court, grounded on the decision. All rights, whether of 
the United States, or of ‘public individuals, are also bound by it. So far the 
decree of the Supreme Court binds, and no further. The judges are jallible: 
another set of judges of the Supreme Court may afterwards, in a subs-quent, 
analogous case, reverse their decision, and say it is not law, and establish a 
new rule. The decision of the judges of the Supreme Court, therefore, does 
not aflect the right of private opinion, nor bind the conscience. The office 
of President of the United States is not inferior to the Judiciary ; it is co-ordi- 
nate. Within the limits of their official duties, the President submits to 
them, and so he does to any Justice of the Peace of the States, but no further. 
If he should lose $100,000 by a decree of the Supreme Court of the United 
States, however he may think it unconstitutional, he must submit—it is with- 
in their jurisdiction. If they sentence a man to death under a law which 
they decide to be constitutional, if he does not see fit to pardon the man, he 
must see to it, if there is any necessity for his interposition, that the sentence 
is enforced, though he may think the law unconstitutional. But here the 
matter rests. The decision of the Supreme Court does not bind his con- 
science, or take away his right of forming his own opinions, and, consequent- 
ly, of acting on them, within his own peculiar department, which is not 
placed in subjection to that of the Supreme Court. If, therefore, he consid- 
ers the law, under which the man is sentenced to-death, to be unconstitutional, 
he has a perfect right to pardon him, and assign as a reason the unconstitution- 
ality of the law under which the man 1s sentenced, For the same reason, if 
he thinks, in his conscience, the act offered for his signature is unconstitu- 
tional, he has a perfect right, and it may be, under certain circumstances, his 
beunden duty, to veto it, notwithstanding all the judiciary tribunals in the 
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world, because he must act according to the dictates of his own judgment ; 
and if the reasonings on which their decisions are grounded do not convince 
him, their decisons here are entitled to no authority. This pardoning power, 
and his veto, are to be exercised under his political discretion, which 1s not at 
all within the control or under the direction of any other department of the 
Government. 

This subject may be further illustrated, by supposing a law to be enacted, 
and a question to arise as to its constitutionality, between two persons, who 
have considerable property depending upon the question; it is decided by the 
Supreme Court to be constitutional. At the ensuing session of Congress, 
new members are chosen by the people for the express purpose of repealing 
the law, because they believe it to be unconstitutional, and Congress ac- 
cordingly does repeal the law, on the express ground that it is unconstitutional. 
fs there any wrong in this? On the contrary, it is their duty 10 do so; and 
if they repeal the law because it it is unconstitutional, is there any obligation 
upon them to hold out false pretences, that they repeal the law for a different 
reason ? Certainly not. Yet, it is obvious that the repeal of the law on ac- 
count of its unconstitutionality will not affect the previous decision by the 
Supreme Court, between the parties, made on the ground that the law was 
constitutional ; that being within the jurisdiction of the Court, and final. Nor 
would a subsequent decision, in a precisely similar case, between the same or 
different parties, by a new set of judges of the Supreme Court, who saw fit to 
overrule the former decision that the law was constitutional, and decide the 
law to be unconstitutional, affect the decree between the parties in the former 
ease. For the decree, whether right or wrong, is given by a Court having 
jurisdiction, and is final and unalterable, either by any other Judiciary, or 
even by Congress. If this view of the subject is correct and there is no fal- 
lacy in the reasoning, which we submit to the discernment of our readers, the 
President was perfectly justified in setting his veto to the Bank Bill, and as- 
signing, asa reason for it, the unconstitutionality of the act. 





NEW UNIVERSAL ALPHABET. 


[The following communication I received from my venerable friend, Dr. 
Torrey, of Salem, with liberty to make use of it, if I thought it could be 
made to render any service to the public. I gladly avail myself of this per- 
mission, by publishing it :] 


The imperfections of our Alphabet have vexed me from my first instruc- 
tion in monosyllables: and when teaching my children, more than 40 years 
ago, that ca spelt ka, and ce spelt se, they so naturally inquired “If ce spell se, 
why not ca, sa?” My own aspirations for a reform were so impressively re- 
vived, that I showed to their grandsire, Rev. M. Cutler, L. L. D. more than 
forty years ago, a scheme I had projected, of an alphabet, by which every 
simple sound is represented by an exclusively appropriate symbol. 

Dr. Cutler gave me in return, a pamphlet, entitled Cadmus, which won for 
Dr. Thornton a premium, for the best essay on a universal alphabet, offered 
by the American Philosophical Society, of which they both were members. 

Till then, I was not aware that any thing had been published, or that much 
had been said on the subject by others. 

The redundancies, ambiguities and deficiencies of our arbitrary alphabet 
will best show the expediency of a reform. And first— 

Redundancy. The word though, now employing six letters, needs but two, 
theta omega ; andif the first h is omitted, the closing silent gh would go for f ; 
as in tough. This word also affords two instances, viz: ou for 0, and gh for 
Ff, of another perplexing anomaly, which is the second, viz: 


Ambiguity. The simple sound of long ¢ is variously noted as follows: J, 
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eye, by, buy, rye, dine, sign, fight, rhyme, guise, diamond, and most of these 
symbols or combinations are used for other sounds. 

Third, Deficiency. We have but five symbols for more than twice the num- 
ber of vowel sounds; as ar, ab, eb, ib, ob, ub, ba, be, bi, bo, bu, boo, bou—13. U, 
by itself, makes 14, and may represent the second personal pronoun, as well 
as I, does the first; ¢h, the Greek theta, needs but one symbol; and one sym- 
bol might do as well for ch, sh, and perhaps for ng, and nk, as for ks (x.) 

W and y have been called vowel consonants. They seem to be of the epi- 
cene gender: and perhaps their consonant or dipthongal office might be per- 
formed by a comma for w, and the same inverted for y; as ‘e (we,) ‘as (was,) 
‘e (ye) ‘es (yes.) 

The name of neither of these letters agrees well with the power for which 
it has been employed: y e would more naturally spell we: for w the French 
use ou, (for which a single character is used in Greek,) Ouisconsin, Ouashing- 
ton. 

The power of w is found in 0, u, 00 and ou, before other vowels, as Louisa, 
tuition, hooever (whoever,) however (houever.) The power of y is found in a,e 
and 7 before other vowels, as Aorta, Eolus, iota. Might not the aspirate h be 
noted by a mark asin Greek ? 

There being about one-third more sounds than the present number of sym- 
bols, I know no better way to supply the deficiency than by altering the posi- 
tion of some now in use. For this we have examples in present usages: } 
inverted is g, disp,h is y,n,u, &c. By extending this process, the pro- 
posed alphabet is formed. This is doubtless susceptible of great improvement; 
but [ could do no better without types of new form; and this may serve to 
illustrate my project. 

Of the two schemes presented, the analogical might be preferred, were we 
not already accustomed to any ; but the conservative better accords with that 
usage which “ grows with our growth and strengthens with our strength.” 

_ The name of each letter is monosyllabic, and aims at all possible corres- 
pondence with the specific sound to which it is appropriated. 

The kindred sounds of 3d, p, d, t, g,k, 7, cha, the, eth, z,s, &c. are identified 
by some foreigners, and some of them are, sometimes, by us ; e. g. s sounds as 
z in nose, is, these, ease, &c. But let each symbol note its own sound. 

The most formidable obstacles, which I see in the way of this improvement, 
are, the general prejudice which has so obstinately resisted the most impor- 
tant inventions, reforms and discoveries, and what some may deem still more 
serious, its adverse bearing on etymology. 

However important it may be thought to preserve the genealogical history of 
words, I cannot realize that it merits the sacrifice of that correct orthography 
and uniform pronunciation, which I am confident would result from the adop- 
tion of the principle on which the proposed alphabet is founded. 

Such genealogical acumen as etymology affords, is of little practical use in 
reading ; none in hearing ; and, if the critics cannot dispense with it, let the 
dictionaries retain the old orthography along with the new. 

A veil may be cast over bad spelling, atleast, while the present system is 
endured ; but that discrepancy in pronunciation, which makes the people of 
the north seem like barbarians to those of the south, and vice versa, which 
causes many to hesitate whether to incur the imputation of affectation on the 
one side, or vulgarity on the other, strongly tends to divert one’s attention 
from the subject matter to the alien speaker. 

The advantages of such an elementary alphabet, over that now in use, are 
not easily estimated; affording such superior facilities for teaching to read and 
spell; and for foreigners to acquire our language ; securing correct orthogra- 
phy, and uniform pronunciation ; rendering it easier for all to read ; by abbre- 
viating the visible representation of words, giving them a more bird’s eye 
view, ¢. g. as the figures 1841 represent one thousand, eight hundred and 
forty-one ; though the abbreviation is of less extent ; and last, though some may 
say not least ; the immense saving in time and money, which are now re- 
quired in teaching, learning, writing, printing and materials. 

That Great Britain and the United States lead the van in the missionary 
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enterprise, will not be disputed. They have already done, and doubtless will 
do more to evangelize the world, than all others. Our missionaries make 
it a prominent item of instruction to teach their heathen pupils our own lan- 
guage. If the fond idea may be indulged, that not only one Lord, one faith, 
and one baptism, shall pervade the earth; but also that one language, and 
that our own, shall become universal, how important that those who teach it, 
should enjoy so great a facility as a perfect alphabet will afford. 

Having explored a malady, and prescribed a remedy, and won, perhaps, 
the high fame of a quack doctor, the great inquiry remains, how shall the 
theory be reduced to practice ? 

With a desire to elicit an answer, these views were addressed, in 1835, to 
one of the first philologists of the age: to whom I said in conclusion, “ If an 
apology is required for selecting you, sir, as the victim of this obtrusion, it is 
furnished in your elevated rank in the republic of letters; the patient and 
devoted attention you have paid to kindred subjects, and the relation you 
sustain to the first literary institution in our land ; securing to you a controling 
influence with those who must put their shoulder to the wheel to make it go. 

I, therefore, commend this bantling to you as to a foster father. If it meet 
your paternal approbation, I will hail its hopeful progress ; otherwise, it will 
cease to trouble you or your very respectful friend and humble servant, 

Jee 

The Rev. J. B., D. D. once Professor of Language in Harvard University, 
enclosed my epistle to his learned friend, in a letter containing such highly 
flattering remarks as follow: 

“To the Hon. J. P., L. L. D. Dear Sir: At the request of my friend, Dr. 
T., I send you the enclosed proposal. The ingenious author needs not any 
sanction of mine to recommend it to your favorable notice. 

“Tt seems to me, from the best attention I have been able to giveit, to be a 
singularly felicitous attempt to correct the ambiguities, curtail the redun- 
dances, and supply the deficiencies of our very arbitrary alphabet.” 

After expressing in strong language, the difficulties which children have to 
surmount in learning to read, with such a confounding alphabet, he goes on 
to say: “‘ Whatever may be the success of this attempt, I hope it may be the 
means of calling attention to the very important subject of which it treats. 
I join with my friend, the author of this scheme, in thinking that you can do 
more than any body else in bringing it fairly before the public.” 

In answer, Dr. P. recognized the importance of the subject, and expressed 
a desire to write upon it, but business so engrossed his time, as to leave him 
no leisure for literary pursuits. It was our misfortune, he says, not to have 
had originally invented for our use, as the Cherokees had, a perfect alphabet : 
which is, he thinks, the only one to be found. He hoped I would continue 
my examination of the subject, and conquer all difficulties that oppose so 
radical a change. 

This hope, so politely expressed by such a literary Hercules, to one of no 
pretensions to philology, would have afforded no little food to my vanity, but 
I was apprehensive it might be delicate irony. Iam now satisfied I was 
wrong ; but having only aspired to enlist some literary champion to lead the 
learned host; so little was I disposed to enter the lists, single handed, that, ac- 
cording to my promise, I ceased to trouble myself, or others, with my hobby for 
years. 

, But the water was at length troubled, by the following letter from a friend, 
who has presided over one of our New England Colleges, the Rev. R. B., D. D. 

“] thank you sincerely for the opportunity of looking over your interesting 
suggestions on the English alphabet. 

“« My convictions fully agree with yours, as to the desirableness and practica- 
bility of a thorough reform. The time I have been able to spend in examin- 
ing your plan, only allows me to express the hope, that you will be encourag- 
ed to prosecute it with entire success.” 

Thus encouraged, I have submitted my plan to the scrutiny of a considera- 
ble number of the most competent judges in each of the learned professions, 
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and the most respectable teachers, with whom I am acquainted, who have 
generally accorded with the above: anda learned divine handed mea volume, 
edited by the late lamented Tros. Grimxke, Esq. an eminent philanthropist, 
of Charleston, S. C. who says: 

“* Having been long satisfied that the English orthography not only admit- 
ted, but required, great changes for the better, I have for several years been 
making alterations in the different pamphlets I have published from time to 
time,” &c. 

After having exemplified these alterations, he goes on to say, “I hope it 
will not be long before the propriety and advantage of these and various other 
changes will become more and more obvious.” 

“My great object is, eventually, to simplify the spelling of our language, 
so that every distinct sound, whether vowel or consonant, shall have its sepa- 
rate, exclusive representative. It must be obvious that an important object 
will be gained by this: for then, all the time that is now spent in teaching to 
spell, will be saved ; and they will learn it by simply learning the specific 
sound of each symbol, whether vowel, dipthong or consonant. I hope it will 
not be long before I shall be able to lay my views at large before the public.” 
story that his precious life had been spared to supersede my humble ef- 
orts ! 

The striking coincidence of these suggestions, with what I had writ- 
ten so many years before their publication, induced me to confer with several 
others, among whom was my own beloved pastor, formerly Professor of Rhet- 
oric in Amherst College: who brought me a volume, entitled ‘ Notices of 
Elementary sounds in the English language. By John Hall, Principal of 
Elington School.” 

Judge Hall sympathizes with my complaint of the imperfection of our 
alphabet, as follows: 

‘We have, indeed, twenty-six characters or letters in common use, which 
meet the eye in writing or print; but so miserably imperfect are these char- 
acters, as representatives of sounds, that they teach us nothing at all in rela- 
tion to the number of the latter. The same character, in many instances, is 
made to represent several sounds, and the same sound is represented by sev- 
eral different characters.” 

He gives an example, as I had above, before I knew of his book, of this 
“ perversion of all propriety in the use of characters.” 

“ Take,” he says, “ the vowel sound a as heard (not seen,) in the following : 
Late, ail, veil, pay, guage, great, deign, eight, lete, prey.” 

Here are no fewer than ten characters, viz: ae, a, ei, ay, uae, ae, eig, eigh, 
ee, ey, employed to denote one simple vowel sound: and what makes a bad 
matter worse, most of these same characters are also used to express other 
sounds besides. 

Among the consonants there isa similar confusion. C,k, and ch, are used to 
denote the same consonant sound as heard in can, take, charm: sometimes is 
sounded like s, as in mace, and in combination with A it varies, as in such, chaise.” 

“ These are a few specimens of the imperfection of our alphabet; which, 
to be perfect, should contain just as many characters as there are simple 
sounds in our language, and no character should represent more than one sim- 
ple sound. 

“The advantages of such an alphabet would be incalculably great: extend- 
ing to every individual, who has, or may have, use for it, at present, and in 
all future time. No such thing as bad spelling, or bad reading, so far as 
calling the words is concerned, could exist: the expending of many millions 
of dollars annually, in teaching to read and spell, might be saved: the busi- 
ness be better accomplished, and a great amount of time redeemed for the 
pursuit of other objects.” 

Unexpectedly finding an accumulation of coadjutors, whose zeal had 
prompted them to write, and with such singular coincidence, with what I had 
previously written ; and cheered by the late approval of many literary friends, 
[ begin to have some confidence, not only in the merits of the principle, 
(which I never doubted) but in its final success. 

“* There is a tide in the affairs of men, and it is only when the energies of 
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man are concentrated and united with those of his fellow man, that he is 
able to accomplish most in a worthy cause.” I see, or think I see, a flood of 
light elicited by a collision of mind with mind, which may result in a con- 
summation so devoutly to be wished. 

However enthusiastic some may think my faith and hope, that this reform 
will, sooner or later, be achieved by some instrumentality, I have the conso- 
lation to find, that instead of being alone, as I had suppused for the first half 
of my protracted life, that I have the support of numerous advocates and help- 
ers, as President Lord predicted: among whom I am proud to enrol the 
venerable name of Frank in. 

But why need I write, when so many abler hands have been enlisted ? 

1. Because, if the object shall ever be accomplished, the public attention 
must be awakened by reiterated appeals from numerous advocates. ‘There- 
fore, with the humble hope of exciting increased attention to this very im- 
portant subject, as it has been pronounced by so many Presidents, Professors, 
and others, of the highest literary standing; I have thought it expedient to 
present a condensed view of some part, such as has come to my knowledge, 
of what has been said and written on this important subject. 

2. I have seen no proposal of an alphabet, characterized by that simplici- 
ty in which nature delights, as to the recognition of vowel sounds, or identi- 
fying them respectively with symbols, whose name, when pronounced, will 
distinguish each froin every other vowel sound. 

The more I have attended to it, the more I am convinced, that this is prac- 
ticable : and that it is no more necessary that the alphabetic symbols should 
give an uncertain sound, than that the notes in music should lead astray, or 
cause hesitation. 

With all due deference to the literary fame of Dr. Noah W., which is 
scarcely surpassed by the political renown of our own Daniel, I am constrain- 
ed to think he has not laid the axe at the root of the tree. 

Indeed, he only aimed at improving orthography, which, without a more 
perfect alphabet, I am not surprised he was unable to effect. Take a speci- 
men in the following passage: 

Our fathers took mezures to pveserve the reputation of our skools, and the morals 
of youth, by making the business of teaching them an honorable employment. 
Every town or district haz a committee, whoze duty it iz to procure a master of 
talents and character in the town or nabourhood, &c. 

Here, the first sentence that meets the eye in opening his book, shows sev- 
eral inconsistencies with his own plan; and not only so, but we find an in- 
congruity in individual words. For instance, ¢ in the second syllable of 
karacter, is used as k in the first. Y would seem to be as needful in mezures as 
in youth. Z should supplant s in business as wellas in haz. Whoze needs the 
double 00 as much as schools. He laudably expunged eigh from the first syl- 
lable of nabourhood ; he might also have dispensed with o in the second. But 
with an alphabet perfectly representing the sounds, as pronounced in reading, 
he could scarcely have failed in correct orthography, and there would have 
been less incumbrance of letters. 

Dr. Thornton recognizes but seven vowel sounds; identifying long e with 
short 7, in seen, sin, sheep, sup. Also confounding long a with short e¢ as mate, 
met. 

Mr. Duponceau has displayed no small share of learning in his essay on the 
Phonology of the English languuge. But I think, among other mistakes, he 
has failed to recognize all the vowel sounds, making them but 7; he allows the 
great advantages of a perfect alphabet, symbolizing specifically all the articu- 
late sounds ; but sternly protests against any invasion of the venerable sanc- 
tity of the chaste garb, in which Milton and other ancient worthies clothed 
their sublime ideas. 

By parity of reasoning, are not these same worthy fathers chargeable with 
mutilating the still more venerable costume of their predecessors : the antique 
dress of whose thoughts, thus invited their respectful imitation : 

“The summe in a maner, which onely shoved be acompted wisdome in 
two partes, viz. to knovv God and his sonne and ourselves.” 
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Again; David istly sayeth, ye unbehouving dote on follie for they know 
not the deepe counsvles of God in his govurnance, &c. 

Again; Vvatitis to knovv,&c. Vvhereby vve elarn what behoueth vs. 
This shovd onely stirre vs vp.” 

Permit me to quotea few more approbatory testimonials : 

1. After encomiums too flattering and personal for me to repeat, Professors 
Stuart and Emerson of Andover, thus write: “ We have spent sometime in ex- 
amining Dr. T’s scheme of a perfect alphabet, and have satisfied ourselves that 
there is ingenuity displayed in it; andthat it is worthy of the examination 
of the curious in matters of language. 


2. From Dr. Lorp. “ Dr. T.—Dear Sir: I have been favorably impressed 
with your scheme of simplifying English pronunciation and orthography. It 
seems to me intelligent and ingenious. 

“The principle on which it proceeds, would obviate great evils to which the 
language has been subjected, and which have been freely admitted by scholars. 
The expediency may be questioned in view of usage; but, on the same 
ground, almost all improvements have been resisted in the outset. I know 
not why such an objection should discourage your enterprize. It is too con- 
servative for the present state of society ; and | doubt not you will find advo- 
cates and helpers. For myself, I love old associations; but I love better the 
progress of knowledge. I am as willing that my decendants should read 
Milton with a glossary, as to use such a guide myself, to Chaucer & Spenser. 
am, my dear sir, respectfully yours, 

N. LORD, President of Dartmouth College.” 


— 


The advantage of associated effort is well expressed in a historical notice of 
the origin and progress of the Massachusetts Medical Society, delivered ata 
late anniversary meeting of its Fellows, by Dr. Eben. Alden. 

In December, 1799, | was associated with Drs. Story, Drury, Treadwell, 
Gardner and Manning, for the purpose of inoculating the people of Marble- 
head with the small pox ; they having been exposed to its contagion by persons 
who had been inoculated with variolous matter, mistaken for vaccine. 

Dr. Drury proposed to these associates to get up a Medical Society for Es- 
sex County. The present writer asked, if it were not better to try to new 
mode] the old State Society, which was limited to 70 or 80 members,so as to em- 
brace all the respectable physicians in the Commonwealth, to be incorporated 
by a charter, authorizing them to constitute subordinate or district Societies, 
in the several Counties. 

The late Dr. Treadwell espoused this suggestion with all his heart; and la- 
bored indefatigably in preparing a charter, which he showed me, and many of 
his medical friends, enlisting our aid in getting it enacted by the Legislature. 

I mention this and some other matters, to show what great results some- 
times arise from small beginnings. 

It is interesting to trace the progressive advance of many inventions, re- 
forms and improvements. It required the weight of many arguments, en- 
forced by that best instructor, experience, to convince the public mind of the 
power of inoculation, and even of vaccination, to mitigate the ravages of that 
felldestroyer, the small pox, which has brought so many to a premature grave. 

Again; The application of steampower to navigation was attempted long 
before the renowned Fulton achieved the triumph, which has been fraught with 
such inestimable results. 

In 1787, 20 years before Fulton’s success, an anonymous pamphlet on Ohio, 
whose authorship was imputed to Dr. Cutler, contained the remarkable pre- 
diction, that some then living, would, ere they died, see those western waters 
traversed by vessels propelled by steam. 

Again ; The temperance reform originated in 1811, in a clerical convention 
which, on motion of one, the late Rev. Sam’l Worcester, D. D. whose praise 
is inall the churches, appointed a committee of four clergymen, two lawyers 
and two physicians, to see and report what could be done to check the alarm- 
ing progress of intemperance. 
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This committee, at their first meeting, did little more than agree to bring 
some thoughts, on paper, to an adjourned meeting. 

One of the clergymen wrote elaborately on the formidable nature of the 
malady. One * of the physicians, simply wrote the following remedial pre- 
scriptions. 

1. Let each reformer seta wholesome example of abstinence, so that the 
proverb, “ physician heal thyself,” may not apply to him. 

2. Let hospitality be shown in better ways, than by applying the bottle to 
our neighbor’s mouth, endeavoring to render it as unfashionable, to offer, as 
it has been to withhold, the liquid fires. 

3. Furnish no spirit, but a better equivalent, to the laborers employed. 

4. Let associations be instituted on the above principles, and lectures, ad- 
dresses and discussion be encouraged, to enlighten the public mind. 

One of the lawyers recommended vigilant attention to the licence Laws. 

The salutary results which have arisen from beginnings so humble, afford 
some hope that the perseverance and co-operation of numbers may finally ac- 
complish what many deem so desirable. 


[Accompanying Dr. Torrey’s paper, there was an Alphabet, formed of the 
letters of the English Alphabet, but these letters being used with new powers 
and some of them being inverted, their appearance was perplexing from their 
interfering with former associations. In consequence, it was judged better to 
lay it aside, and substitute an entire new set of characters. For this Alpha- 
bet and the succeeding illustrations of it, the editor is alone responsible, as 
from Dr. Torry’s absence from the city it has never been exhibited to him. 

The reader will observe, that the single row of firures in the centre of the 
plate of the Alphabet, answers to number the vowels and consonants on each 
side.] 


A New Universat ALPHABET. 


The design of the New Alphabet is to furnish a distinct character for every 
simple articulate sound made use of in language by the human voice. It is 
very possible that the present list of sounds may not be complete, especially 
those which occur in foreign languages. 

A new arrangement is made of the alphabet. The vowel sounds come 
first, beginning with the most acute, and they are so placed, that those 
which have the greatest analogy, should be contiguous to each other. Includ- 
ing the French nasals, we make out twenty-five distinct vowel sounds, and 
we consider the dipthongs and tripthongs as so many simple vowels, as they 
are pronounced at a single articulation. 

Next come the consonants, beginning with B. Here two analogous sounds 
are placed together. We have made out twenty-nine, which we suppose to 
be distinct. Here, too, it is very possible our enumeration may not be com- 
plete. We have omitted the double and triple consonants, which are obvi- 
ously composed of two distinct articulations, as str, rm, rn, &e. &ec., be- 
cause these combined sounds are to be expressed by theirsingle characters in 
combination, as in the usual spelling with the English alphabet. But we did 
not consider sh, th, as coming within this rule, as these letters in combination 
do not naturally spell the sounds which they are used to represent. 

In forming the characters to represent the sounds, our aim has been, Ist, 
To have them distinct in form, yet to have sufficient resemblance to harmonize 
with each other when combined in words. 2. To have the sounds which 
most nearly resemble each other, represented by characters of a similar shape ; 
so thatif a mistake should be made in writing one character for the other, 
the voice will suggest the proper correction in reading, and there will be less 
danger of mistaking the sense. 3. That the letters should be of easy forma- 
tion, and susceptible of beauty and grace, when executed by a good penman. 

It was not considered necessary to have two distinet sets, one of capital, 





* Dr. Torry himself.—[Epirox.] 
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and the other of small letters ; because every purpose will be answered by writ- 
ing those designed for capitals, of twice the usual size, as at the beginning of 
sentences, &c. This will avoid burthering the memory with two different 
alphabets. 

In the use of this alphabet, the following simple directions are all that is 
necessary to be observed : 

Use those characters only which represent the sound you wish to express,and 
omit all silent letters. For instance, take your pencil and make the charac- 
ters represented in the alphabet by the figures (9), (4), (22), and they will spell, 
either vane, vein, or vain. But some will here object, how shall we know 
which word is meaned? The answer is, by what precedes and what follows ; 
just as we do when we hear a person read out ofa book. For instance, when 
a man says, you are in a merry v , or says look at the v , or says you 
are av fellow, the word in each case is pronounced precisely alike, yet 
you are never at a loss to know which word he means. 

in order, however, to obviate the possibility of mistake, the following prax- 
is is subjoined to each of the letters : 

No. 1. This character is called E, as in the common English alphabet, 
but the use of it is restricted to cases where the sound intended to be repre- 
sented is precisely the sound of e in pea, seen, mien, &c. Observe here in 
writing the first word pea, the ais omitted, being silent ;in the word mien, 
the z is left out ; in seen the second e is omitted. So in recede, the final e 
should be omitted. 

No. 2. This sound is the short sound of No. 1, as is evident from the 
words wheat, wit ; wheat being spelled with No. 1, and wit with No. 2. The 
other letters being the same, according to the orthography used in writing the 
New Alphabet, except that a difference may be made between wand wh, 
which, however, is seldom much attended to, in pronunciation. 

No. 3. This sound is commonly supposed tu be the short sound of No. 
1, but is much more nearly allied to No. 4. Thus the sound a in wait, (No. 4) 
is much nearer to the sound of e (No.3) in wet, than it is to the sound of e, (No. 
1,) in wheat 

No. 4. This sound is called by the name of the first letter of the English 
alphabet. ‘This sound in the English alphabet is represented many different 
ways; it is heard in say, obey, weigh, sail. The first word is spelled by No. 3, 
consonant; and No. 4, vowel. The second word is spelled by No. 12, vowel ; 
No. 1, consonant, and No. 4, vowel. The third word is spelled by No. 25, 
consonant, and Ne. 4, vowel. The fourth word is spelled by No. 3, conso- 
nant; No. 4, vowel, and No. 19, consonant. 

No. 5, expresses the sound of a in hat, man, &c. &c. 

No. 6. Expresses the sound ah! and pass, pronounced after the New- 
England fashion ; so fast, last, mast, &c., all which words, according to the 
southern mode, are pronounced as No. 5. The same sound is heard in art. 

No. 7. This sound may be represented by the syllables ah! ce! pronounc- 
ed as quickly as possible. It is believed this sound is seldom heard except in 
crammar schools, in reciting the feminine plural of Greek nouns, &c. 

No. 8. This sound is precisely represented by the word eye. It seems 
closely allied to No. 7, and persons wee drawl in speaking, sometimes use 
No. 7 for No. 8. This sound No. 8, is represented in English by many dif- 
ferent combinations ; as ie, in pie; igh, in sigh; ye, in rye, &c. 

No. 9. Represents the long sound of o in hope, float, moat, &c. 
: No. 10. Represents the same sound precisely, but shortened, as in doat, 
coat, &c. But No. 9 and 10 are sometimes sors Baral 

No. 11. Is precisely represented by the word awe. In dictionaries and 
spelling books itis always represented as the broad sound of a, as in all. But 
it is properly the long sound of o in not, &c. Thisis quite apparent when 
we pronounce the words naught, not. We then perceive the words are of the 
same kind. In English this sound is represented many ways, as al in 
walk, call, &c.; the former of which is spelled by No. 18, vowel used as a 
consonant ; No. 11, vowel,and No. 15, consonant. The latter by No. 15, 
consonant; No. 11, vowel, and No. 19, consonant. 
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No. 12, is the short sound of 0 in not—see the preceding. 

No. 13, isa dipthong, composed of No. 14, and No. 1, vowels, pronounc- 
ed as quickly as possible, as in boy, (baw-ee), thawy, &c. 

No. 14, is a French dipthong, not found in English. It is No. 15 and No. 
16 pronounced as quick as possible, as 0o-ah ; it is heard in loi, roi, &c. French. 

No. 15, is the sound of double 0, in boot, root, &c.; in French it is ex- 
pressed by ou, as in fou, dour. &c. At the end of words, it is often repre- 
sented by a single 0, as in do, to. 

No. 16, isa dipthong composed of No. 5 and No. 15, pronounced quickly 
as ah-oo; in the French language, it is represented by aou ; but is prounounc- 
ed less eer and roundly. 

No. 17, is the sound of u in mute. 

No. 18, is the sound of uw in nut. This seems of the same nature as the 
French guttural, e in le, me, &c. 

No. 19, 20, 21, 22, 23, 24, are vowel sounds, which it is supposed are not 
found in English at all, the characters for these sounds are provided in order 
to render the alphabet as complete as possible, and for the convenience of 
writing down quotations in the French language, if there should be occasion 
for so doing. 


ConsoNnaANTs. 

In providing names for the consonants, it was thought best, that each con- 
sonant should have two names, one with the vowel sound preceding, and the 
other with it following ; as be, eb; pe, ep. The object of the double name is 
to avoid the hiatus in spelling, arising from two vowel sounds coming togeth- 
er, by using, at the end of syllables, the name that begins with a consonant. 

No. 1. Be, or eb. 

No.2. Pe, or ep. 

No. 3, ess, or see. This letter is always soft, whatever the vowel may be. 
C. is omitted from the alphabet, being superfluous. The soft sound before e, 
&c. being supplied by s, and the hard sound hefore a, by &. The syllable 
sion, is always to be spelled by No. 4 consonant. 

No. 4. Ez, or ze. 

No. 5. De, or ed. 

No. 6. Te, or et. 

No. 7. The, or eth, pronounced like th, in thistle, and death. 

No. 8. Dhe, or edh, being the same sound as the preceding, pronounced like 
th, in this, and the; or the in breathe. 

No. 9. Ve, or ev. 

No. 10. Fe, or ef. 

No. 11. Je, ore); the latter sound like the English word edge. 

No. 12. Zh, or ezh ; this sound is heard in treasure, measure, &c. In Eng- 
lish, it is supposed it begins no words; butin French, it is heard in the pro- 
noun Je, jaune, &c. &e. 

No. 13. She, or esh. This is the sharpsound of No. 12, and is heard in 
ship, dish, passion ; also, is represented by ti, in nation, potion ; ci, in facial, &c. 


Co 

No. 14. Che, or tche, etsh. This sound is heard in cheese, and in etch, 
wretch; it is the same as the Italian, ci. 

No. 15. Ke, ek. This is used for the hard sound of c before a, &c. and is 
heard in key, action, &c. 

No. 16. Ghe, or egg. This is never used to express the soft sound of g, 
before e, i, &c.; it is always hard, and is heard in ghost, gone; it is sometimes 
expressed by gu, as in guest. 

No.17. Ich, or chi; this is never heard in English. Itis heard in Ger- 
man, as in Jch, Munich ; and it is supposed to be the same as the sound of 
ch in the Scottish dialect, as in Loch. It is supposed to be the same with the 
Greek ch, in Achilles, &c. &c. This sound is supposed to have some analogy 
with the Spanish j and 2, as Quixote, jamas, ramugas, &c. 

No.18. Ye. This is an initial consonant, used only at the beginning of 
syllables, as in yesterday. This appears to have some considerable resem- 
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blance to No. 17, when beginning words, except that No. 17 seems to be gut- 
tural. It seems to be used in pronouncing the liquid sounds of n and/. Thus 
the French words mignon may be spelled meen-yon ; filial may be spelled fil- 
yal; million may be spelled mil-yon, &c. &c. 

No. 19. El, orle. _ This is heard in late, male, &c. double lis the liquid /, 
heard in million ; and occurs frequently in the French language ; see No. 18. 

No. 20. Em, or me. This sound is heard in mez, him, &c. 

No. 21. En, or ne. This sound is heard in net, ten, &c. 

No. 22. Er, or re. This sound is heard in dart, rat, &c. The sound of it 
with Americans, is rather different from that given it by the French, and by 
the Irish. The vibration of the end of the tongue is almost imperceptible 
with Americans ; with the French, and some other nations, it is much more 
observable. 

No. 23. He to be used only in the beginning of words or syllables, as in 
hot, heart, &c. 

No. 24. Pf, used only in the beginning of words and syllables ; does not 
occur in English; is found in some German words. 

No. 25. Tz. Not used in English at the beginning of words. 

No. 26. Hoo. This sound is heard in whistle, and all other words, where 
the w is preceded by a strong aspirate. However, this is not much attended 
to, the pronunciation of wh in whisper, not being perceptibly different from w, 
in wit, as usually pronounced. Double 00 vowel serves for a consonant at the 
beginning of words. This sound is heard in Washington, ward, where it is 
represented by w; but the French use ou for it. When necessary to distin- 
guish this character, place a dot over No. 15 vowel. 
























ABRAHAM’S OFFERING. 





















Retir’d in awful solitude, 
On Mount Moriah’s summit wild, 
The father of the faithful stood, 
Prepared to offer up his child. 


His aged hands an altar raised ; 

Arrang’d the wood,—unsheath’d the knife ; 
Meanwhile the child, admiring gaz’d, 

Nor knew that God had claim’d his life. 


* father,” said th’ unconscious lad, 

The stones are set,—the wood is plac’d ; 
Whence can a sacrifice be had ? 

No flocks frequent this dreary waste.” 


“In God I always place my trust, 

“ My son,” the friend of God replied ; 
For he is gracious, kind and just; 

He will himself a lamb provide.” 





A look of grief the lad discerns ; 
The cause he cannot understand ; 
His heart with fond affection burns, 
He clasps his father's languid hand. 


The prophet then with solemn tone, 
And faltering voice, and accents low, 

Disclos’d his purpose to his son: 

His blood in sacrifice must flow. 








Abraham’s Offering. 











“The Lord his pleasure has reveal’d ; 
For thee, my son, his angels call ; 

Thou art the lamb, that I must yield; 
He is the father of us all.” 


See, touch’d with awe and filial love, 
The kneeling lad at once submits ; 

And tied and plac’d, the wood above, 
All white with fear of death he sits. 


No sighs, nor tears, nor plaintive sounds, 
Nor sobs, his childish dread express, 

And yet his eyes, that roll around, 
Betray his anguish and distress. 


Intent the Lord’s command to do, 
The Patriarch obedient stands; 

Tho’ nature shrinks, his heart is true, 
The knife is gleaming in his hands. 


What father, unsustain’d by Heav’n, 
His darling son could thus have bound; 
In his young throat a knife have driv’n, 
And marr’d his beauty with a wound. 


O’er those fair eyes, one hand be plac’d, 
To hide the blow he meant to give; 
Then fear subdued the boy at last. 
“O father, father, let me live,”— 


—* Hush, hush, lie still, my darling son,” 
Twas thus perhaps the prophet said, 

“ God’s will, in heaven,—on earth be done; 
In death his goodness is display’d. 


He is thy father, too, my child: 
And kinder, kinder far than I, 
By death shall all be reconciled.” 

The boy resign’d himself to die. 


“Would God, my life would serve,—why not? 
No; God demands his spotless life ;” 

Twas thus, perhaps, the prophet thought; 
And nerv’d himself, and raised the knife. 


—An angel’s voice arrests his arm, 
And stays the meditated blow, 

“Hold, Abraham, do the lad no harm, 
For now, thou fearest God, I know. 


“ Since thou hast thus my voice obey’d, 
Nor spar’d thy son to do my will; 

A head of nations, thou art made, 
And blessing, I will bless thee still.” 


“To thee a numerous host is given, 
Yet still increasing, more and more, 

As countless as the stars of heaven, 

Or sand upon the ocean’s shore. 
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“From thee shall mighty kings arise, 
And rule the land from sea to sea, 

Whose triumphs o’er their enemies, 

A mighty name shall gain for thee. 






In thee shall all mankind rejoice, 

‘* And all that bless thee shall be blest.” 
Thus spoke from heav’n the angel’s voice, 
And gladness fill’d the prophet’s breast.” 





TRIAL BY JURY, &c. 


REFLECTIONS ON THE TRIAL BY JURY, AND THE DISTINCTION BETWEEN MURDER 
AND MANSLAUGHTER, &c. &c., OCCASIONED BY A LATE CAPITAL TRIAL. 


The course of proceedings and final result of many important, and especially 
capital trials, of late years, in some of the United States, as well as in Great 
Britain, have been such as to demonstrate the inefficacy of this mode of 
trial, for the purpose of justice in certain cases, and to render its expediency 
doubtful in all important ones, where there is room for any real question 
to a person in possession of common sense and common honesty. 

Under arbitrary governments, its principal real utility is found in the pro- 
tection which the juries have sometimes, though not th ays, been found to 
afford to persons in danger of being oppressed by power, in the enforcement 
of cruel laws. 

Under the free government of the United States, there seems to be little 
danger of any such oppression under the color of the laws, at least so far as 
freemen are concerned ; the advantages of the trial by jury therefore must be 
looked for in some other quarter. 

The true reason why the people are so well pleased with the trial by jury, 
is that they prefer the verdict of persons taken promiscuously from all ranks 
of society, to the judgment of the most leained, upright, and wise judges that 
can be found. But how does this happen? It is because they can under- 
stand and appreciate the views and motives of the former; but those of 
learned and wise men, being grounded on abstract and profound views of the 
a of the law, general expediency, the interests of society, and on some well 
founded, but perhaps not very easily comprehensible refinements of the prin- 
ciples of natural right, may easily be supposed to be beyond theirreach. They 
know that a jury will feel a sympathy for their prejudices and passions, and 
will probably be willing to take part with them; but the cold dictates of truth, 
abstract reason, justice, law, and equity, coming from the mouths of persons of 
whom they stand in awe, as frigid, stately, impartial, and dignified magis- 
trates, without any sympathy whatever for folly, passion, stubborness, igno- 
rance or prejudice, to the poonle interested in the decision of a cause, are 
highly distasteful and unpleasant. 

But, apart from the prejudices of the people in favor of the trial by jury, 
what are its real or supposed advantages and disadvantages. The first dis- 
advantage is, that however absurd, or ridiculous, unjust or iniquitous, the 
verdict of a jury may be, they are in no wise answerable for it to any earthly 
tribunal. 

2. As unanimity is required, it is always in the power of a single individu- 
al on the jury, to prevent the conviction of a prisoner, however clear his guilt 
may be, for any reason or motive whatever, though it may be a mere whim, 
caprice, or nervous qualm, without being obliged to give an account of his 
conduct. That the most atrocious crimes sometimes escape with impunity 
from these causes, can hardly be doubted. 

Suppose A. commits a capital crime, but there is no proof against him, ex- 
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cept such as arises from circumstantial evidence. It should be observed, that 
in all cases of this kind, either the circumstantial evidence amounts to noth- 
ing at all, or else it is absolutely conclusive. Accordingly, suppose it is prov- 
ed that A. had an opportunity of committing the crime, and it was impossi- 
ble for any one else to have done it. This being proved to the satisfaction of 
persons of common sense, the jury ought to be convinced that A. committed 
the crime. But one of the jury has made up his mind beforehand, that he will 
never convict on circumstantial evidence only ; accordingly he will not agree 
to a verdict of guilty. The jury, therefore, disagree; and a new trial is or- 
dered, and another jury is impannelled. On this second jury, one of the 
jurors is inclined to doubt whether society have a right to punish any crime, 
owever atrocious, with death. He therefore will not agree, toa verdict of 
guilty, and justice is a second time defeated. A new trial is again ordered ; 
one of the jury is an imbecile, who can never be made to comprehend how a 
man can be proved to have committed a crime, when nobody saw him do it; 
he therefore will not agree to a verdict of guilty, and a new trial is again or- 
dered. On this trial, the jury come to the wise conclusion, that a man who 
has been three times tried for the same offence without conviction, has 
been prosecuted or persecuted sufficiently, and therefore find a verdict of not 
guilty, and the prisoner escapes, and the gallows is cheated of its due. 

3. As juries are usually taken from classes of society which usually are not 
in the habit of applying their attention for a long time to a particular sub- 
ject; and as there are seldom any persons on juries who are acquainted with 
the law and its subtleties and distinctions, upon which enlightened judges 
themselves frequently differ, the juries consequently are seldom able to per- 
ceive the force or weakness of the long professional arguments, addressed to 
them by the Attorney General, and the counsel for the prisoner. The judge’s 
charge, therefore, after all, in many cases, decides the verdict; and perhaps 
with some juries, always would do so, if the judge expressed his opinion clear- 
ly and directly, as to the absolute innocence or guilt of the prisoner; but this 
judges seldom do. But, where the jury can perceive which way the court in- 
cline, if it is in favor of mercy, they adopt the opinion of the court, almost 
without hesitation, and here it is the court, who, by determining the ver- 
dict of the jury, decide the case. Or, if there is any mistiness in the opinion, 
so that the jury cannot a)prehend the law distinctly, they will probably ac- 

uit. 
But, if the court think the prisoner guilty, still they will merely state the 
law plainly to the jury, and as far as far as possible, dispel all the fog raised 
by the prisoner’s counsel, that can — the jury from perceiving the 
weight of the testimony ; but they will usually go no further; they will leave 
the jury to weigh the testimony, and settle the facts, and to make the appli- 
cation of the law to the facts themselves. How will the jury act in this case ? 

The usual course, it is believed, is this: The jury being men of fair char- 
acter, and therefore, for the most part, to be considered honest and upright, 
when the trial commences, will probably make it a matter of conscience to 
attend closely to the whole proceedings. But, if the trial is a long one, it is 
impossible but that their attention should occasionally be distracted, and 
consequently some will be struck with, and remember one thing, and others 
will be so, with another. Some will attach great weight to matters of no 
consequence. Others may easily overlook matters decisive of the case. On 
talking the matter over together, they will therefore generally find they have 
different views. If the Attorney General happens to be a favorite with any 
of the jury, he will naturally receive more attention to his arguments from 
them ; or, if the prisoner’s counsel is a favorite, the same compliment will be 
paid to his ability. And thus the jury being in the hands of men of legal 
learning, and practical ability far superior to themselves, will be very 
apt to depend upon one of the counsel, or upon the court, for his verdict. If 
the court, therefore, has charged the jury in such general terms, as not to have 
intimated an opinion, what the verdict of the jury ought to be, and some of 
the juors are influenced by the clearness, learning and ability of the attorney 
general, and some of them by the eloquence and pathos of the prisoner’s 
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counsel, it will be found, upon first expressing their impressions of the case 
to each other, that there is a disagreement of opinion among them. Whether 
they will afterwards come to an agreement depends on a variety of circum- 
stances, independent of the real merits of the case, if those merits are not 
quite obvious. A conceited juryman, having once expressed his opinion, will 
be inclined to adhere to it; considering it as highly improbable that he can 
be in the wrong. A proud, scornful man will attempt to overawe and brow- 
beat others into his way of thinking, without troubling himself to convince 
them by argument. A modest man, who is often proportionally tenacious of 
his opinion, will be satisfied with forming his own opinion, and adhering to 
it, without assuming to himself the task of enlightning others. A humble, 
meek man, however correct his own views of the case may be, will hardly 
venture to express them, in opposition to what appears to be the sentiment of 
the majority. A diffident, feeble man, conscious that he is unable to form a 
correct opinion of himself, and fearful of being ridiculous if he decides 
wrong, will adopt the opinion of the jury-man, whom he looks upon as the 
most respectable and influential among them. A man of plain, good sense, 
will express his sentiments, and state his reasons fairly, but will form no 
decided opinion, until he has heard that of his fellow-jurors. If he thinks 
them wrong, he will endeavor to set them right. If he cannot convince 
them, he will be governed by his conscience in forming his final opinion, and 
will not much regard the opinions of the other jurors, if he cannot see the 
force of the reasons for it, which they assign. simpleton, who thinks that 
justice and injustice are mere matters of temporary arrangement, and conse- 
quently dependant on the opinion of the majority, will consider what the 
people will think of his verdict; he will, therefore, choose to go with the 
current. On the other hand, an aristocrat will think that the people, with 
the most honest intentions, are more likely to be wrong than right, because 
he thinks that there is only one right view in every case, but there may be 
ten thousand wrong ones, which the people’s excitement, passions and pre- 
judices, will disqualify them for ascertaining; in doubtful cases, therefore, 
he will choose to pole his boat up stream. 

In every jury there may be found more or less of these elements, or traits 
of character, though it is very possible that a perfect specimen of either of 
them may seldoin be exhibited. It is not to be wondered at, therefore, if jury- 
men, in cases of great interest, sometimes disagree. 

Let us suppose a case of homicide, where it is proved the life of a man 
has been destroyed by another, with a deadly weapon. The law here is 
elear—the presumption of law is, that the crime committed is murder, unless 
the prisoner can show, to the satisfaction of the jury, either a justification, an 
excuse, or such mitigating circumstances, as will reduce the crime to man- 
slaughter. If he cannot do this, the presumption of murder is so violent, 
that the jury are under an obligation to convict the prisoner of that crime. 
Let us suppose that there is neither excuse nor justification pretended, and 
the only question is, whether the crime is murder or manslaughter. The 
law here is very clear, though, from being misunderstood, a man is some- 
times convicted of manslaughter, where the crime is really murder. The 
prisoner is seen to stab another and give him a mortal wound; the wounded 
man runs away and endeavors to escape ; the prisoner pursues him and gives 
him two other wounds in the back, which, of themselves, would not have been 
mortal. In this case it is incumbent upon the prisoner to prove such a legal 
provocation as will reduce his crime to manslaughter ; if he cannot do this, 
it is the duty of the jury to convict him of murder. Why so? Because it is 
impossible to prove, that there might not have been some provocation ; and if 
the government is obliged to prove that there was no provocation, then the 
prisoner must always go clear on a trial for murder ; and it would be better to 
repeal the law at once, than to go through the form of a trial for murder, 
which thus must become a solemn farce, because the prisoner can never be 
convicted of it. But have not the jury a right to suppose a provecation, if 
they see fit? Most certainly not; they are bound by their oaths to give a 
verdict according to the law and the evidence ; to suppose a fact which has 
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not been proved, is to disregard their oaths. The whole practice of the 
Courts shows that the law is so. For if the jury, in favor of the prisoner, 
without evidence, are at liberty to presume anything, and everything, not 
disproved by the government, why do the prisoner's counsel ever take the 
trouble to introduce testimony in the prisoner’s favor? If any facts are 
proved, of which it is the province of the jury to determine, the court will 
charge the jury, whether those facts constitute such a provocation, as in a 
Senet pelos of view, will reduce the act committed from murder to man- 
slaughter. If the jury, under the direction of the court, should mistake the 
law here, either Seta want of perspicuity in the charge, or other casualty, 
not attributable to their wilfulness, the fault of an erroneous verdict does not 
lie at their door ; though, of course, it will generally be laid to their charge, 
if they find a general verdict. But here, some one will ask, how can the er- 
ror of the verdict be imputable to the jury, when they have acted under the 
direction of the court in matters of law, and the facts are agreed to have 
been correctly understood by them? The answer is, that where the jury find 
a general verdict, if that verdict is wrong, in any respect, it will always be 
attributable to the jury’s mistake or wilfulness. For the judges say what they 
think proper ; and the fault, therefore, if there is one, is generally laid at the 
jury’s door, by public opinion. But have the jury no remedy in this case? 
if they have not, their case is a hard one; since they are compelled to sit on 
the trial, under pain of fine and imprisonment, and are bound, by their 
oaths, to accept the opinion of the court as law, unless they know the law to 
be otherwise; and yet, if they give in an erroneous verdict, it is laid to the 
jury, though it may have arisen from the misdirection of the court. The 
charge of the court is seldom given at large, in the language of the court, in 
any report of a trial. But, happily for the jury, they have a sufficient pro- 
tection from any such hardship, whenever they choose to take the benefit of 
it. In the first place, they may request the court to give them a charge in 
writing, on any points of which they entertain doubts. This, however, is 
very unusual, and the court would by no means feel obliged to comply with 
their request. Second, They may take minutes of the judge’s charge and 
read them over to the court, and ask the court if they eulisetood the opinion 
of the court correctly. This they have a perfect right to do, and the court 
would very readily answer them in this particular. Thirdly, In all cases 
where the jury are unwilling to assume the decision of the case, because of 
the legal subtleties involved in it, of which they are conscious of their inabili- 
ty to make a correct decision, and are unwilling to expose a fellow-man to 
death, on their views of the law, as conveyed to their minds by the judge’s 
charge, while the facts are perfectly clear, they may, and for their own sakes 
ought to, adopt the obvious course of finding a special verdict, which shall 
contain the facts proved to them in the case, and leave upon the court, who 
are the best and only proper judges of what the law is, the responsibility of 
saying whether the prisoner is guilty or pot guilty, under the state of the 
facts found by the special verdict of the jury. The more usual course, in 
such cases, it is true, is for the jury to acquit. They are too conscientious to 
hang a man, where there are distinctions in the law which they cannot com- 
prehend, however clear the charge of the judge may be. This, however, is 
entirely wrong. They have made up their minds as to the facts, and have 
all agreed upon them, to a certain extent, but they cannot agree upon the 
law, notwithstanding the judge’s charge. Then, certainly, their wisest course 
is to find the facts, which they agree have been satisfactorily proved to them, 
and submit to the court whether the prisoner is guilty of murder or man- 
slaughter, on those facts. In this way they get rid of all responsibility. For 
whether society have, or have not, a right to punish crimes with death, does 
not belong to the jury to determine. But let that be as it may, they know it 
is their duty to find the truth in their special verdict ; and they ought to con- 
clude their special verdict by finding the prisoner guilty of the crime which 
the court think the facts, found by them in their verdict, amount to in law. 
Let the court then decide as they please, the jury wash their hands of it. 
They then have no scruples to settle, as to the propriety or impropriety of cap: 


— 








— tee ome 





40 Trial by Jury. [Oct- 





ital punishments, and the prisoner’s death cannot be laid to their charge. 
There are many other reasons why the jury, in all such cases, should refer 
questions of law to the decision of the court, by a special verdict, instead 
of merely finding a general verdict under the direction of the court. From 
finding a general verdict, the public can derive no information, that can be 
depended upon, as to the law for the regulation of people’s conduct; because 
no one can tell the motives, which influence the verdict of the jury; they are 
merely conjectural. It may be supposed that the jury either thought the 
prisoner not guilty at all, or that his guilt deserved to be punished either as 
murder or manslaughter, according to the circumstances; but this is all, Ten 
thousand trials for murder may, therefore, take place, and if there is merely a 
general verdict of guilty or not guilty, little will be settled as to what is to be 
considered as murder or manslaughter. But when a special verdict is found, 
and the judges decide that the circumstances, agreed by the jury, constitute 
the crime of murder or manslaughter, the opinion of the court being ground- 
ed upon principles which are publicly declared, give the people satisfactory 
information of what the law is in such cases, and will furnish a rule for the 
decision of all cases, after occurring, coming within the same principles. 
But, besides, as it is well known, that the conduct of people is greatly in- 
fluenced by what they foresee will be the result of it to themselves, it is of 
the greatest importance to the peace and welfare of society, that no false no- 
tions of the legal rights of persons, no incorrect estimate of the extent of 
their liability, or responsibility, for the consequences of their acts, should be 
promulgated. This may readily be perceived, by observing what takes place 
in the different States of the Union. Where the practice of carrying deadly 
weapons, concealed about the person, is considered cowardly and ungentle- 
manly, a homicide, occurring from the use of them, is extremely rare, and 
the man-slayer is looked upon with eyes of detestation and abhorrence, by all 
persons possessed of the common feelings of humanity. On the other hand, 
where the practice of wearing them is common, the resort to them, even on 
trifling occasions, is very frequent, and the moral sense of the communi- 
ty having become cull and obtuse, the consequences are shown in the num- 
berless affrays, homicides and assassinations, that are invariably attendant 
upon an inferior state of civilization. In those States of the Union where 
homicide, unless committed by a negro or a slave, is very rarely, if at all, 
punished with death, a murder, committed by a negro or a slave, is a very 
unfrequent occurrence indeed : on the other hand, in the same States, homi- 
cides, among the white population, are so frequent as hardly to be considered 
deserving of particular notice. It seems a little singular, that however re- 
spectabie the character of a person assassinated may be, all regard for him 
disappears before the sympathy which seems to be entertained for the poor 
infortunate assassin, by the enlightened public, some of whom, perhaps, in 
cases where there seems to have been some provocation, are conscious, that 
if they had been in his place, they would have acted as he did. The proverb 
is here illustrated, that “ the live dog is better than the dead lion.” What, 
hang aman for murder? Poor creature, he must have been provoked, or he 
would not have done it. With such a state of public sentiment, it is of little 
consequence whether there is a law for the punishment of murder or not, 
since the jury will never enforce it by convicting the offender. But then so- 
ciety must choose between two things: either murderers must be punished 
with death, or the innocent, weak, and defenceless, will be continually assas- 
sinated by them with impunity, and society will remain in a state bordering 
on barbarism and anarchy, with ceaseless brawls, affrays, duels, and murders. 
But some one will say, society have no right to punish a murderer with death. It 
must follow, then, that society have no right to inflict any punishment what- 
ever ; for no line can be drawn. But some one will say, Christianity forbids 
putting a murderer to death. Where? In the Old Testament, it is expressly 
commanded to put a murderer to death, and not to have any pity forhim. In 
the New Testament, in the Epistle to the Romans, xiii. 4, St. Paul says, 
‘for he (the ruler) is the minister of God to thee for good. But if thou do 
that which is evil, be afraid; for he beareth not the sword in vain; for he is the 
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minister of God, a revenger to execute wrath upon him that doeth evil.” Is 
not this a sufficient warrant, that the rulers of society may justly punish a 
murderer with death? Stripes are not inflicted with a sword. A sword 
borne by a magistrate, is an emblem that he has the power of life and death, 
and the exercise of this power is restrained by laws to the punishment of cer- 
tain crimes, which the laws have declared capital; and the general usage of 
mankind, from the earliest ages of society, has been to punish murder with 
death. But Cain was not punished with death. There was no express penalty 
promulgated at that time for murder. But afterwards it is expressly com- 
manded to punish a murderer with death, in four different places, in the Old 
Testament, viz: Exodus xxi. 12; Genesis ix. 6. This command was given 
to Noah, and, therefore, was probably intended for all mankin'!. Levit. xxiv. 
17; Deut. xix. 11—13. In this last verse it is expressly declared, “ thine 
eyes shall not pity him.” 

It is true, a certain distinguished writer in England (Woolrych on Capital 
punishments,) observes, with respect to assassinations, “ as long as temptation 
exists to allure the criminal, the penalty of death will be found sufficiently 
useless. When it was customary to hire mercenaries in Spain for the purposes 
of revenge, men have been found ready to shed blood to any extent. One of 
two men hanged at Valencia, in the last century, confessed the perpetration of 
thirty-three murders ; the other included in his catalogue a number not less 
than seventy-seven.” ‘ Criminal processes,” (Mr. Woolrych here quotes from 
Jacob’s Travels inthe South of Spain, p. 291) “ are carried on with a degree of 
languor which is beneficial only to the perpetrators of enormous crimes; the 
murderer, even if the clearest evidence establishes his guilt, may, if he have 
money, remove his trial from court to court, may obtain a revision in each, 
and, as long as his money lasts, delay judgment in a manner which, if it 
does not ultimately elude punishment, at least delays it, till it ceases to have 
an effect on any one but the sufferer.” 

“Thus,” this superficial reasoner (Mr. Woolrych) observes, ‘ whatever 
reasons may be assigned, it is a fact, that Spain must be added to the list of 
countries which adopt capital punishments, but where, in return, no salu- 
tary effects ensue.” 

What is the reason no salutary effects ensue? It is because the laws in- 
flicting the punishment of death are not enforced. Is it not clear that if the 
first of these assassins had been executed immediately after the commission 
of the first murder, the lives of the thirty-two persons, whom he afterwards 
murdered, would have been saved by it? Is it not equally clear, that if the 
second of these assassins had been executed immediately after his first mur- 
der, the lives of seventy-six persons, whom he afterwards murdered, would 
have been saved by it? 

With regard to the attrocious crime of rape, he observes, “ that as the capital 
convictions decrease, the crime itself declines.” p. 138. 

How can this writer know that fact? He has already said that the jury 
will not convict in such eases; he has also said that the number of bills for 
rape, ignored, (hat is upon which the jury would not indict) together with the 
catalogue of acquittals, is prodigious. Yet on this statement he ventures to 
say, that “as the capital convictions decrease, the crime itself declines.” 

Ridiculous inconsistency! Is it not plain enough, that if the jury will not 
convict the guilty, that their acquittal is no proof of the decrease of the 
crime ? 

He says, that ‘“ the number of the bills for that crime, which they refuse to 
find, is prodigious.” Is this any proof of the decrease of the crime, when the 
jury refuse to entertain the complaint ? 

He says, “ the catalogue of acquittals is prodigious.” This explains the 
whole matter. The jury refuse to convict, and the ruffians are encouraged to 
go on in their career of outrage, by the impunity which is allowed them. 
The women complain to the grand jury, but they refuse to find their bills. 
Or if a bill is found, the jury refuse to convict, and then the poor young 
woman, who has called on her country for protection and redress, after all the 
shame and mortification of a public trial, instead of obtaining justice, is held 
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up to the public as a dissolute, perjured wretch, by the acquittal of the ruffian 
of whom she has complained. This will satisfactorily enough account for 
the apparent decrease of crimes, when it is clear that the injured bave lost 
all confidence in the administration of justice, and will not complain, because 
they can have no rational ground to expect the conviction of the offender, but 
will only give notoriety to the degradation which they have suffered. 

Let us take the case of a young lady, whom we may suppose to have been 
insulted in the streets of New York, at twilight, while returning home, by 
some of those contemptible, but well dressed puppies, of whom there are too 
many in that city. She makes her complaint for an assault and battery, and 
the complaint is entertained, and a bill found by the grand jury. To state her 
complaint in open court, under oath, and be subject to the cross examination 
of the prisoner’s counsel, on the subject, is sufficiently trying to the feelings 
of a young lady of ordinary delicacy. But to know that she is exposed to have 
the attempt made to impeach her veracity, or her conduct, or her character, 
by the testimony of some who have offered the indignity, or the very ruffians 
who have meanly stood looking on and seen a young woman insulted, who, 
in defence of themselves and each other, are ready to swear to any falsehood 
which they imagine cannot be detected, is too much for any young woman of 
merely ordinary firmness. Under such circumstances it would seem almost 
incredible, that a lawyer, contrary to his own convictions of her irreproacha- 
ble character and conduct, should be willing, for the sake of his fee, to insin- 
uate that she belonged to the dissolute class, and that, therefore, she was not 
to be believed, or if she was worthy to be believed, was not entitled to the 
protection of the law. We wish it were not only incredible, but impossible. 
But we know it to be possible ; and we believe it has occurred more than once. 
But, certainly, the advocate who does it is a disgrace to his honorable pro- 
fession, and is still more degraded and contemptible than his client, the 

risoner. Since, for money, reputation, or an increase of business, he is wil- 
es to extenuate, and palliate a crime, which he dares not personally commit, 
and attempts to shield from punishment, persons whom he believes to be 
guilty, by injuring the character of a person which, for aught he knows, is 
entirely irreproachable. But no respectable advocate considers this to be his 
duty. 

The line of distinction drawn between murder and manslaughter is com- 
monly so obvious, that it is difficult to imagine why so many mistakes should 
be made on the subject, by juries. But, perhaps, the truth of the case is, the 
jury out of false tenderness frequently convict of manslaughter only, when the 
case is one of murder, being desirous of saving the criminal’s life. In mur- 
der there must be malice express or implied, general or particular. The dis- 
tinctions may be illustrated by the following cases : 

1. A. owes B. a grudge, and taking a deadly weapon with him, waylays and 
kills him. This is particular express malice. The crime is murder. 

2. B. without being in danger himself, fires a gun, loaded with bullets, among 
an unoffending crowd, without aiming at, or intending to kill any particular 
individual. This is general express malice. This also is murder. 

3. A. in a crowded ciry, rides among a crowd with a horse used to kick, 
and he accordingly kicks and kills a person ; this is general implied malice, 
and the law declares it to be murder. So if A throws a beam from a house 
into a crowded street, and some one is killed, this carelessness is considered 
equivalent to implied malice, especially if he did not attempt to give notice. 
So if the driver of an omnibus drives his horses faster than the law allows, 
and among a crowd of people, and any one is killed, there is implied malice, 
and it is a case of murder. Yet, in all these cases, except the first and second, 
the verdict of the jury would, in all likelihood, be either manslaughter or ac- 
eidental death. But, by the law of God, this is murder. For if a man own- 
ed an ox which was used to push with the horn, knowing it, and did not keep 
him confined, and some person were killed by him, the owner was put to 
death as a murderer.—Exodus xxi. 29. 

But some tender-hearted person will ask, “ would you hang a man for a mere 
act of gross carelessness? He has merely run over a little girl or boy, or an 





1841.] Trial by Jury, &c 43 





old lady, in the street, or has raised the steam too high in running a steam- 
boat race, and killed and mangled a hundred and fifty people ; poor creature, 
I dare say he is very sorry; or he has only received on board his boat, which 
was not sea-worthy, without taking the trouble to examine her condition, 
three hundred passengers, two-thirds of whom are lost by her being blown up 
or foundered.” Why ought not such a fellow to be hanged? Suppose it to 
be gross carelessness only; why should he be allowed to escape the effects of 
it, and persons who have been guilty of none, alone be the sufferers? If 
such persons were sure that their own necks must answer for their want of 
care, there would be no running over children in the street, or blowing up of 
steam-boats by carelessness. But suffering one careless person to escape with 
impunity, renders many others less careful than they ought to be; knowing 
that the tender sensibility, or rather pusillanimity or imbecillity, of juries, and 
the false principles of the public mind on this subject, will prevent them from 
being in any danger. But some one will say, if ajury-man has any doubts on 
the subject of capital punishment, he is not to blame for that. Most certainly 
not; but he is to be blamed for sitting in the trial. He ought to state his ob- 
jecions to the court, and he will be challenged, and taken from the jury at 
once. But if he says, under oath, that he has no doubt as to the right of so- 
ciety to punish murder with death, and then is permitted to sit in the trial, he 
commits perjury, especially if he gives a false verdict for that cause, though 
from mere weakness of intellect. 

To reduce a crime from murder to manslaughter, it seems absolutely in- 
dispensable that there should have heen no premeditated intention to kil’ ; the 
killing must either be with a weapon not likely to have occasioned death, or, 
if the weapon is a deadly one, a provocation must have immediately preced- 
ed the use of the weapon, too great for the infirmity of human nature to 
bear. Suppose A. and B. quarrel, ona sudden, and A. gives B. a blow with his 
hand, or a rattan, or other light wand not likely to occasion death, and B. is 
unfortunately killed, this, at most, is manslaughter, and in reality is nothing 
but accidental death, it being entirely contrary to his intention to do him any 
serious injury. If, in such case, the law makes it manslaughter, it is merely 
from motives of policy, to prevent brawls and affrays, which are illegal. But 
here, if punished as manslaughter, the punishment would be light. If the 
provocation is slight, and the prisoner has used a bowie-knife, a sword, dirk, 
or pistol, to kill the deceased, however sudden the provocation may be, and 
however the jury are satisfied that there was no particular previous malice 
against the deceased, this is a case of murder, and not of manslaughter. 
The outrage is considered as originating from brutal rage, or diabolical ma- 
lignity. For these the law shows no indulgence. The suddenness of the act 
alone affords no excuse. Thus A. finds a tresspasser on his land, and, in a 
violent rage, strikes him with an axe or a hedge-stake, that is lying there, 
and kills the tresspasser; this is murder, and not manslaughter. The sud- 
denness of the provocation will not reduce it to manslaughter. A. shows a 
malignity of heart, here, that is fully equivalent to special premeditated 
malice. The case will lose even the slight extenuation of sudden provoca- 


tion, if A. has prepared himself with a loaded gun, sword, knife, or pistol, for 
the purpose of filling ey This shows express general malice. 


But some humane and kind people will say, the object of punishment is to 
reform the criminal, and it would be much better to send him to the State 
Prison for life, to give him a chance to repent, than to cut him off at once, 
and send him into the other world with his sins upon his head. It is true 
there is a civil law maxim, “ Pena constituitur in emendationem hominum,” 
(Florilegium 504,) that is to say, punishment is appointed for the reformation 
of men; but this is only to be understood of crimes that are noi capital. 
Houses of Reformation and Correction are very properly provided for minor 
offences, in order to stop beginners in the outset of their career of crime and 
wickedness: but when those crimes have risen to murder, society must pro- 
tect itself. If a man is to be sentenced to the State’s Prison for life, for mur- 
der, the keeper of the State’s Prison is the most unprotected man in society. 
For a prisoner for life, it is obvious, may kill his keeper with impunity, if 
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there is no other punishment for murder, than imprisonment for life. Anoth- 
maxim of the civil law is more properly applicable here. Non est inhu- 
manitas, sed potius summa quedam humanitas, cum multi paucorum animadver- 
sione salvantur ;: i, e. where the body of the people is placed in a state of securi- 
ty, by the punishmeut of a few, this is not cruelty, but refined humanity. Florile- 
gium 936. 

But it may be observed, that it is a great mistake to suppose that the prin- 
cipal object of punishment is to reform the criminal; the main object of pun- 
ishment is to prevent crimes, and to protect the weak and defenceless against 
the wicked and outrageous, by the well founded apprehension of immediate 
punishment. No man of common sense, educated in civil society, has any 
right to expect of society to become his guardian. If he is a madman, let 
his madness be his punishment, but send him to the Hospital for the Insane. 
If he is in his right mind and sees fit to violate the laws, let him suffer the 
consequences. If he has committed murder, it is the divine command that 
he should die; and as to cutting him off from repentance, by his sudden 
death, is this murderer to be put in a better condition than the victim of his 
malice? His victim is cut off, at once, from repentance of whatever sins he 
may have committed. Why should his murderer be better off? But, in fact, 
if he dies within three days after the commission of his crime, as in England, 
he has an opportunity to repent. We believe his repentance will never be 
more fervent and sincere, than when he sees the executioner approaching. 
But whether so or not, he is, equally with his victim, in the hands of a just 
and merciful God; and we know of no good reason to suppose that the Su- 
preme Being has placed the future happiness and destiny of any man in the 
hands, or to be aflected by the act, of others, however it may be with his hap- 
piness in this life. Butin the case of the two murderers, instead of repent- 
ing after their first murders, they went on to murder others. 

Again: where a dog has once been known to bite a man, if the owner 
afterwards keeps him, the law will hold him responsible for the consequences. 
So if the jury acquit a man of murder, whom they believe to be guilty, they, 
in some measure, take his act upon themselves by excusing him for it, or up- 
holding him in it; if he afterwards commit any other crime, it is as much 
their act as his. By turning him loose again upon society, they become 
bound for his good behavior. If the jury convict a man of murder, and the 
Governor pardons him, the guilt and consequences should rest upon his head. 
A murder is seldom, almost never, pardoned in England. If a man has been 
convicted of murder, and evidence afterwards appears of a sufficient excuse, 
or such palliating circumstances as would reduce the crime to manslaughter, 
it then becomes a proper subject for executive clemency. 

Suppose the man who committed thirty-three murders to be tried for the 
first murder, and the jury, from false notions of humanity, find him not 
guilty, are they not in some measure answerable for the thirty-two murders 
which he afterwards commits ? 

It is well settled law, if a man is under sentence of death for a crime, and 
the gaoler lets him escape, the gaoler will be hanged in his stead. The same 
principle, in conscience, ought to extend to the jury, and to the executive. 
Murder is not a subject for a pardon. 

The impunity with which one man is permitted to commit crimes leads 
others to commit them, who would never have ventured to have done so, if 
the others had been punished. Mr. Woolrych, the writer on capital punish- 
ments, before mentioned thinks that laws imposing the punishment of death 
on crimes does not tend to prevent them. Most ridiculous and absurd! It is 
because the laws are not enforced that crimes are not prevented. It is de- 
monstrated that if the two murderers, before mentioned, had been executed 
on the commission of their first murder, one hundred other murders had been 
prevented, which these two wretches afterwards perpetrated. 

Again : the impunity with which Abraham Thornton committed the outrage 
and murder on Miss Ashford, in England, being acquitted by the jury; the 
impunity with which the horrible outrage was committed on Miss Katherine 
Wade, also in England, the perpetrator being also acquitted by the infamous 
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and contemptible jury, though she swore directly to the man, and the violence, 
which was corroborated by other circumstantial evidence, are sufficient to 
show to the world how little protection can be expected from jury trials, in 
the plainest cases, of this sort. But in Miss Wade’s case, who was a young 
lady of a perfectly blameless character, the jury, for the sake of not convict- 
ing the prisoner, were content to brand the young lady, by implication, as a 
dissolute person, and perfectly abandoned. For, if he was not guilty, she must 
have been wicked enough to commit perjury, in order to have him hanged. 
If he were innocent, what motive could she have had to charge him with 
an outrage, which she had certainly suffered, as was clearly proved ? 

But why go to England for horrible cases ? is not our own country now reek- 
ing with the daily commission of every species of violence,outrage and murders? 
But they may all be attributed to the same cause, the impunity with which, 
it is plain, crimes uf the deepest dye may ke committed. The impunity with 
which the murderer of Ellen Jewett escaped, joined with that with which 
some other shocking outrages have been committed in the city of New-York, 
agreeably to the statements which have appeared in the newspapers, have at 
length led to a deed of horror, unequalled by the atrocious crime for which, 
according to the relations in the Bible, the whole tribe of Benjamin, except 
about six hundred persons, were utterly exterminated. There is a faint hope 
that the perpetrators of this deed may be brought to light; but there is great 
reason to apprehend, that if detected, they will be acquitted by the jury, un- 
der some pretence or other. For even this case is not much worse than the 
cases of Miss Ashford and Miss Wade. 

What has led to the outrages of mobs all over ihe country? the Broad- 
street riots in Boston, the burning of the Convent in Charlestown, the assault 
on the unoffending and forbearing Montgomery Guards, the arson in Philadel- 
phia, the drownings on the Mississippi, the murderous riots in Cincinnati, the 
disgraceful and infamous attempts to disturb the peace of the British Pro- 
vinces? They may all be ascribed to the same cause. The expectatior of 
impunity, resulting from a real or supposed want of firmness and decision in 
those public officers who have the legal authority to arrest and punish offend- 
ers, and their dread of losing their popularity, or apprehension of suffering 
other personal inconvenience, by which some of them appear to be affected. 
It is vain to think of relying on the exertions of officers who are chosen by 
the people for their pepalaaity. How did they gain their popularity? Either 
by a real sympathy, or by compliances and complaisance to the sentiments of 
those among the people who have most influence. If that influence happens 
to be a mob influence, these popular officers will be found to flinch from the 
performance of their duty, rather than incur the risk of offending a disorderly 
multitude. Instead of punishing the ring-leaders of the mob, they will arrest 
and disarm those persons who have done nothing more than resort to the 
natural right of self-defence, where their safety, owing to the temporary ab- 
sence, or the negligence of the local police, has been left to their own efforts. 
Instead of punishing the wolves and hyenas, of whom they stand in awe, such 
persons will rather affect to consider the sheep and lambs as the assailants. 
This state of society demands an immediate reform. Every unpunished 
murder and outrage leads to fifty others. If magistrates and juries will not 
do their duty—if the legislature will not provide suitable punishments for 
those who openly and treasonably set the majesty of the laws at defiance—if, 
when a criminal is convicted, the Governor will interfere with the adminis- 
tration of justice, by pardoning him, without informing the public of the rea- 
sons for it, thus reflecting on the judiciary—then the people must take the con- 
sequences ; society will be disorganized ; every man will take the redress of 
his wrongs into his own hands; societies will be formed among the orderly 
citizens for mutual protection, and to repress the insolence of murderers and 
assassins ; and havoc and civil war will ensue, until heaven shall see fit to 
put those who cannot govern themselves, and cannot otherwise be kept with- 
in the bounds of decency and good order, under the domination of an iron 
despotism. 

To restore good order in communities where riots, lynch-law, and atrocious 
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crimes are found to prevail, is pretty difficult; because, on the trials of crimi- 

nals, it is often found that one or more of the jurors has a sympathy with the 
offence, with which the prisoner is charged. On account of this fellow feel- 
ing he will not agree with the rest of the jury in a verdict of guilty. Can you 
expect a rowdy juror to join in a verdict of guilty against a fellow-roisterer, 
who is charged with assaulting a defenceless young woman? Will you ex- 
pect those who refuse to assist in extinguishing a fire to be forward to convict 
those who kindled it? Yet the public must take their chance of having per- 
sons who entertain strong sympathies for a criminal, or the offence with 
which he is charged, sitting as jurors on his trial, for they will not challenge 
themselves. 

But the trial by jury is protected by the Constitution. It is so: but it would 
be very easy to modify it, so that instead of affording a shield, as we believe 
it sometimes does, to the guilty, it would lead promptly to their conviction. 

Where juries do not agree in criminal causes, the Commonwealth is put to 
a heavy charge for the second trial of offences. This obviously ought to be 
saved as much as possible But a second trial also defers the punishment of 
the crime. This is a serious disadvantage; since nothing tends more strong- 
ly to prevent the commission of crimes than the prompt infliction of suitable 
punishment. If the first jury can be brought to agree, in any rational way, 
both these objects may be gained. Let us suppose that in trials where the 
jury are agreed on their verdict, with the exception of a single juror, the 
judges are authorized, by law, to call upon him ‘to state his view of the case, 
and his reasons for disagreeing, and if he would assign no reasons, or the 
reasons he assigned were foolish and absurd, in the unanimous opinion of the 
court, and he persists in his verdict, to send the cause to another jury, on ac- 
count of the disagreement, but to strike that juror’s name from the list, so as 
never to sit on another jury : this would tend to correct the want of a sanc- 
tion for the conscientious discharge of duty in jury-men. There would be no 
hardship in this to any one. Not to the juror, for the judges of the courts 
consider themselves bound to assign the reasons for their decisions ; and the 

juror may assign what reasons he pleases. None to the person on trial, be- 
cause his cause is sent to another jury for trial, just as it is now in cases of 
disagreement in the jury. Thus a corrupt person, or an imbecile, neither of 
whom ought to sit on a jury, would be detected at once by discerning judges, 
from the impracticability of his assigning a true and sufficient reason, where 
there was none to assign. It is admitted that this modification of a jury 
trial might be of questionable expediency, under arbitrary governments, be- 
cause corrupt judges might abuse it to the oppression of State criminals; but 
we live under a free government, where the innocent are in no danger, except 
from ihe impunity of atrocious felons. Let us suppose, in the case of Miss 
Wade, all but one of the jury were agreed upon a verdict of guilty, and the 
court had asked the juror if he understood the nature of the crime with which 
the prisoner was charged, and he said he did. And the court had then asked 
him if he believed or disbelieved the testimony of the prosecutrix? If he 
said he did not, the court would perceive the propriety of striking him off the 


jury-list, as incapable or corrupt ; because she was a young woman of irre- 


proachable character, &c. If he said he believed her statement to be true, 
then the court would ask him why he did not agree to a verdict of guilty ? 
As he could give no reason, the court would strike him off the list of jurors, 
as not fit to sit on a trial. 

To put a stop to lynching, and rioting of every kind, it is necessary that 
the magistrate should be courageous and firm. He should recollect that he 
represents the Commonwealth, and, in so doing, is armed with all the au- 
thority of the people in it. Why then does he stand in awe of the set 
of abandoned ruffians before him, who are setting not only him but the 
authority of the Commonwealth at defiance? Why cannot he act with 
the dignity and independence which hereditary magistrates are always found 
to exhibit on such occasions? Does he esteem the source of his authority, 
emanating from the people themselves, less legitimate than theirs? If he 
does, he degrades the government under which he lives. Certainly, under 
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every regular government there can be no question as to the legitimate au- 
thority of functionaries and magistrates legally constituted. All they have 
to do, is to keep themselves within the prescribed limits of their office, and 
conscientiously exercise the discretion with which they are entrusted by the 
government, for the safety and best interests of the community. 

For the greater distinctness, let a case be supposed. The Mayor of a city 
has been informed that there is a mob of rioters assembled, with a determin- 
ation to pull down a certain meeting-house. Believing them strongly bent 
upon accomplishing this design, and, that when they have done it, they will 
proceed no further, the question in his mind is, whether he will suffer them to 
proceed, and take the chance of prosecuting the rioters, and leave the owners 
to the chance of getting an indemnity for their loss by voluntary subscrip- 
tions, or whether he will use his legal authority, and put down the rioters by 
the civil authority ; or, if necessary, by a military force, at whatever risk, 
before they effect their object. But, it is plain, if he adopts the former 
course, he connives at their offence, manifests a want of every sentiment of 
true honor and dignity of character. and is less worthy of holding the station 
of chief magistrate of a city, than the constables, to whose honor be it said, 
that considerations of personal safety seldom deter them in the attempt to 
discharge their duty. If he is to adopt such a course, it wonld be better not 
to have such a magistrate, because an inferior officer might then discharge 
the duty which he is afraid to discharge. Further, suppose the church to be 
full of persons, to whom it belongs, but being justly apprehensive, if they 
suffer it to be destroyed, the government will never indemnify them for it; 
they arm themselves to defend their property, what should we say of a 
magistrate who, instead of dispersing the rioters, should go to the church, 
and should over-awe the persons within, and compel them to give up their 
arms, under a promise of protection, and treat them as criminals, and put 
them under arrest, and yet should not protect their defenceless wives and 
children, who were left behind? It is not our business here to inquire wheth- 
er cases analogous, or in any way resembling this, have ever happened or 
not; we are merely using this supposed case, by way of illustrating the train 
of our remarks. What right has a magistrate to disarm a man of a weapon 
which is necessary for his defence, so long as he suffers his assailants to go 
armed, and to assault him without any restraint? If a party of rioters are 
murdering a man, what right has a magistrate to take away from him the 
weapon he is using in defence of his life, so long as they are suffered to as- 
sault him? There is no doubt, if a magistrate were to do so, and the man 
were murdered, the magistrate himself would be a murderer, if not in law, 
at least in conscience, as well as the man who inflicted the mortal blow. 

But how should a magistrate act under such trying circumstances? He is 
a well meaning man, and wishes to get along as easily ashe can. Certainly, if 
a magistrate is desirous to get along as easily as he can, his path is plain. 
For it is much easier to let the mob act as they please, and to take from the 
few who oppose them, all means of resistance, than it is to do his duty to the 
State, by protecting them and dispersing the rioters. Besides, probably, the 
rioters belong to the majority, and if he connives at their doings, he will not 
lose his popularity, and they will elect him again. But if he protects the 
party assaulted by them, he will lose his popularity, and he will not be elect- 
ed the next time. If the magistrate’s own character were alone at stake, it 
would be a matter of little consequence, he may set that as low as he pleases, 
but the worst of the matter is, he degrades the Commonwealth, as if it were 
unable to protect the peaceable citizens in theenjoyment of their rights 

Let us now suppose a magistrate to be actuated by honorable motives. 
Let us suppose there is an attempt, by a lawless mob, to pull down the 
houses or offices of certain persons, and that those persons have armed them- 
selves to defend their property and persons. The Mayor arrives and finds a 
hot contest going on between the besiegers and the besieged. He sees the 
rioters to be very formidable in numbers, and well armed, and he doubts his 
present ability to disperse them immediately. What does his duty to the 
State require of him? ‘To disarm persons who are in their own castles, and 
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using the means which the law allows them in such emergencies, and con- 
ciliate the mob by allowing them to spend their fury, and act their will upon 
the property, and the wives and children, of those whom they have thus dis- 
armed? In conduct so infamous, there is not a single redeeming trait. It is 
all of a-piece ; insolence to the weak ; meanness and servility to the power- 
ful. True honor would require him to consider that the dignity of the Com- 
monwealth is to be maintained at every hazard; but that dignity is most 
grossly violated, whenever an outrage is committed by an armed force, in 
open defiance of the constituted authorities. So far from disarming persons 
who are merely acting in defence of their legal rights, if he could not imme- 
diately disperse the rioters, he should encourage the persons attacked to de- 
fend themselves and their property to the last extremity, until he could bring 
the power of the county, or the military force of the Commonwealth to protect 
them. The rioters should never be suffered to complete their work; this is a 
great triumph to them, and the chance is 100 to 1, that they afterwards es- 
cape with almost total impunity. Therefore, in whatever stage of their ope- 
rations they maybe found, they should be compelled to Jeave them unfinished. 
If magistrates would act with decision and firmness, one great advantage 
would probably result, and that is, that the first riot would be the last within 
the same twenty years. 

There is not so much difficulty in arresting mobbing and rioting, as iscom- 
monly thought. This will appear very plainly, if we analyse the constituent 
elements of mobs and tumultuous assemblies. 

On examination, they will be found to consist of the following classes of 
persons, viz: 1. Persons who have some distinct unlawful purpose, which 
they are determined to obtain by acts of violence. 2. Private persons, who 
have an adverse interest to them, who either are afraid to oppose them, di- 
rectly, or are victims of the resentment of the rioters, by their fruitless oppo- 
sition. 3. Mere spectators, consisting of two classes, viz: those who are de- 
sirous of maintaining good order; and those who secretly favor the rioters 
and afford them all the countenance they can, without committing themselves, 
as confederates. From this last class, witnesses are usually taken to testify 
in favor of any rioters who happen to be arrested, and if one from this class 
happens to be on the jury that tries the case, there is no reason to expect a 
conviction of the offenders, however clear the testimony may be against them. 

It is matter of common observation, that, however numerous the assembly 
of the people may be on such occasions, the number of rioters actually en- 
gaged in deeds of violence is comparatively inconsiderable. Sometimes not 
more than 20, 50, or 100, and seldom over 200. To suppose these fellows, 
unsupported by others, to be an equal match for one-third of their number of 
common peace officers, would be payingt heir valor a compliment to which 
we do not believe it entitled. But, the difficulty is with that class of spectators 
just referred to, who favor the objects of the rioters. They keep the rioters 
in countenance by their presence and their expressions of satisfaction. They 
overawe those who oppose the rioters. If they see the rioters opposed by a 
superior force, which they themselves dare not oppose, they become quiet, in- 
nocent spectators ; but, if the rioters are merely disheartened by some incon- 
siderable opposition, some of them join the rioters, and some of them repel 
the interference of the lovers of peace and good order. The conduct of these 
persons is therefore as wicked as that of the riotors themselves, but far more 
base and despicable. 

Under circumstances like these, the first object of the principal magistrate is 
to endeavor to distinguish the rioters from the spectators, and among the 
latter, to distinguish the friends of decency and good order from the pro- 
tectors of anarchy and confusion. For this purpose, let him request the 
friends of good order to separate themselves, by taking the north or south 
side of the street, and to take off their hats, that he may be able to see how 
many will support the government, and to remain in that position till he 
calls upon them for assistance. Ifthe great inass of the people separates 
themselves from the rioters, it is odds that the rioters, being usually base pol- 
troons, sustained by their numbers only, will disperse, and there will be 
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no more trouble with them. But, if they still continue their outrages, let 
the officer send for a company of lancers, or light-horsemen, armed with sa- 
bres; or, a company of infantry, with muskets, without balls, but with fixed 
bayonets. Having then made proclamation, by a speaking trumpet, for all 
good citizens and spectators to separate themselves from the rioters, by tak- 
ing one side of the street, as before, so that no innocent person may be hurt by 
mistake ; and in order to give the rioters themselves another chance to leave 
their confederates, if they see fit; and having given notice that a charge 
will be made by the military upon all disturbers of the public peace, nothing 
more will be necessary than to wait a few minutes, for every one to have an 
opportunity to withdraw. If some of them still remain obstinate, the mili- 
tary should receive orders to disperse them at the point of the bayonet, or 
with the lance or sabre, as thé’case might be; the soldiers being generally 
charged to inflict no dangerous or mortal wounds, if they could avoid it, or 
were not compelled by necessary self-defence in dispersing the rioters. These 
precautions would be sufficient to obviate the risk of killing an innocent spec- 
tator, which might easily happen, if fire arms should be used. And if any one 
was slain, which would be very improbable, by the use of the sword or bayonet, 
or lance, it would be a homicide justified by the law; and the blood of the 
slain person would rest on his own head for his rashness, wickedness, folly or 
presumption. But, a riot terminated by these prompt and decisive measures, 
before they had succeeded in their project, would tend more to correct the 
disposition or propensity of disorderly persons, to excite popular movements, 
than a hundred prosecutions of the rioters, after they had succeeded in their 
object. 

Let us once more suppose a person to have reeeived notice, that his house 
is to be attacked. He arms his friends, and barricades his house. A mob 
attack the house. He gives notice to the mayor; and in the mean time, to 
save his person from violence, and his house from being torn down, he fires 
on the mob, and some of them are slain. The contest continues, and in the 
meantime, the mayor arrives, and instead of dispersing the mob, sends an 
order to the persons attacked to surrender their arms, under promise of pro- 
tection. The person sends word to the mayor, “ that his house is his castle, 
which the law authorizes him to defend to the last extremity against all ille- 
gal violence. That the citizens have a right to bear arms, ly the Constitu- 
tion, of which a State legislature, and of course any inferior authority have 
no right to deprive them; that they pledge themselves to use their 
weapons only in necessary self-defence, and no longer than while not protect- 
ed by the police ; that if the mayor cannot disperse the mob before him, com- 
mitting violence under his eyes, it cannot be supposed that he will be able to 
protect them when disarmed and defenceless; that neither the laws divine 
nor human, require them to surrender themselves to the power of an irre- 
sponsible multitude, for whose outrages and violence to person and property 
there can be no reasonable expectation of receiving indemnity or redress. 
They, therefore, decline parting with the right of self-defence, which the Con- 
stitution, the law of the land, and nature itself allows them, for any guarantee 
on which they think they cannot safely rely.” What will the mayor do in 
such case? He has no right to attack the houses under a pretence of keeping 
the peace? Will he have a sham complaint for a breach of the peace sworn 
to and filed in a magistrate’s office, against the persons in the house, for a 
breach of the peace, and send a peace officer to arrest them? He may do this 
if he pleases, and then the peace officer, after a demand, will have a right 
to break into the house and arrest the persons inside, and imprison them, or 
leave them to be outraged by the mob. But, a mayor, who would do this, in- 
stead of dispersing the mob, would have a young woman taken from her 
friends on a false charge of theft, and committed to the custody of ruffians. 
But our readers, as well as ourselves, sicken of this subject: nor should we 
have made any of these shocking and horrible suppositions, if an attentive 
observation of the past had not convinced us, that, notwithstanding, the most 
ridiculous and prep@sterous pretensions to superior refinement and elevation 

7 





SU wes Te 














50 McLeod. [Oct. 





of character, there is no meanness, falsehood, cruelty, injustice, brutal outrage, 
savage barbarity, infamous fraud, treachery, and breach of trust, of which 
some of the Anglo-Saxen race are incapable, and which, under certain cir- 
cumstances, and from mere selfish considerations, will not be extenuated, 
palliated, justified, dissembled, or glossed over by persons of seeming honor 
and respectability. 





THE TREE THAT BUILT MY BONNIE BARK. 


The tree that built my bonnie bark, 
Grew in a haunted glen, 

In the west nook of an old kirk yard, 
Among the bones of men. 

Among the bones of men—my lads, 
And the axe that laid it low, 

Was tempered in a dragon’s blood, 
And I fear no winds that blow. 


Look on yon cloud, the pilot said, 
No larger than my hand, 

And harken to that sweeping blast, 
That shakes the sea and Jand— 

That shakes the sea and land, my lads, 
And makes the waters foam; 

A wise man when he looks on these, 
Would wish himself at home. 


When I was late on Lapland’s shore, 
I bought a gentle gale, 

What sung around me on the sea, 
And murmur’d in my sail; 

And murmur’d in my milk-white sail 
With a friendly voice and low : 

A man who sails a charmed ship,} 
Need fear no winds that blow. 


The hands that hold the wind at will, 
Will guide us when we roam, 

When stormy heaven is burning bright, 
And the wild sea in a foam; 

And the wild sea in a foam, my lads,~— 
While sobbing sad and low, 

The mother wails her sailor boy, 
As she hears the tempest blow. 








THE TREE THAT BUILT MY BONNIE BARK. 
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The tree that built my bon-nie bark, Grew in a haunt-ed_ glen, 





West nook of an old Kirk yard, A- mong the bones of men: A-mong the bones of 


men—my lads, And the axe that laid it was tem-per’din a 





- 
dragon’s blood, And I fear no winds that blow, fear no winds that blow. 


oF 





——— a a 











52 McLeod. [Oct. 





McLEOD. 


The country is on the brink of a war with Great Britain. But we are as 
unprepared for it, as a man stripped to his skin and unarmed, is to contend 
with a truckraan armed with a heavy cartwhip, where nothing can be ex- 
pected but to be knocked down, and be flayed alive ; yet we walk about the 
streets with as much carelessness and security, as the passengers of the Erie 
did, five minutes before the horrible calamity befel her. In a few minutes, 
however, a small jar of varnish burst on the deck, the vessel took fire, and 
all was lost. A child of five years old might have prevented all this by put- 
ting the jars overboard ; yet, if he had done it, would have been whipped for 
his pains. 

What is the difficulty between us and Great Biitain. The New Yorkers 
say that McLeod has murdered a man in New York State, and he must be 
tried for the murder. ‘The British Government demand him of the United 
States, and say he acted under their authority. The United States give a 
vague answer; that they must await the decision in New York, &c. 

Now, the danger lies here ; if he is convicted and executed, or, if he is ac- 
quitted and murdered by lawless assassins, the jar of oil is burst and we must 
take the consequences. 

But, is there any propriety in incurring this risk? We think not. Ifa 
citizen of one country goes into another and commits a murder, and is arrest- 
ed for it, and his government demand him and say they authorized the act, 
national honor requires, that we should say to the man, “ go in peace; this is 
a national wrong, and is to be settled with your nation; we punish crimes, 
but acting under the authority of your government, you are no criminal, and 
we cannot condescend to make war on an individual.” 

But New York is not a sovereign State in this particular, and is not recog- 
nized by foreign powers as an independent government. She manages her 
municipal concerns, but the general government takes care of the national 
concerns. If Great Britain had not demanded McLeod, it would have been 
proper that he should have been tried in New York. But Great Britain having 
demanded him, it is a national affair, to be settled by the United States. The 
Territory of New York isa part of the United States; the New York citi- 
zen murdered was a citizen of the United States. So long as the act of 
McLeod was not justified by Great Britain, the act was McLeod’s, and the in- 
qary was done to New York. But as soon as the act was justified by Great 

‘ritain, the wrong became an injury offered to the Territory of the United 
States by the British Government, and the murder became the murder of an 
American citizen. The wrong sustained by New York, became merged and 
lost in the wrong offered to the United States. New York has suffered no 
indignity ; the whole attaches to the General Government. New York should 
look to the General Government to see that justice is done her. If she takes 
it upon herself to redress her own wrongs, she sets herself up as an indepen- 
dent government; and to be consistent, should have her independence ac- 
knowledged by foreign powers, and go to war and make peace on her own 
separate account, without involving the other States, who are under no con- 
stitutional obligation to support her in any such headstrong acts. 

It is apparent, therefore, that since Great Britain justifies McLeod, the 
wrong (if any) becomes a national one, for which redress must be obtained 
by the United States. McLeod, therefore, should be demanded by the United 
States as a State prisoner; though, until a demand, New York may properly 
hold him, and try him, too; the neglect being in the United States Govern- 
ment to take him from their custody. If the President would take*the trouble 
to make a regular public formal demand for his delivery, it is to be presumed 
there would be no difficulty in the case, whatever. He has nothing to do but 
to send the marshal of the United States with a Habeas Corpus from the Su- 
preme Court of the United States, in his pocket, to use in case of necessity, 
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to take McLeod by process of law, and carry him to Washington. If some 
General Officer went with the marshal without any other suite than hiscus- 
tomary servants, it is presumed there would be no difficulty. It would not 
be necessary to demand him of the Governor of New York, because it does 
not appear that he has any authority to surrender him. Let the demand be 
made, as in all similar cases of the gaoler, or officer who has McLeod in cus- 
—_- If the gaoler did not feel authorized to deliver him over, he might with 
perfect propriety say to the marshal, “‘sir,i have no authority to [deliver the 
prisoner to your ae ; if you take him, it must be at your own risk, and 
on your own responsibility. I shall submit to the slightest coercion, that you 
may offer me; I shall make no resistance whatever, and shall not for a mo- 
ment entertain the thought of calling on the posse of the county to oppose 
the authority of the United States. I shall send notice to the Governor, and 
that is all. But, if you take the prisoner from my custody, sufficient con- 
structive force must be used towards me to show that I am under duress.” 
The marshal] then taking McLeod from the sheriff, would be liable to be in- 
dicted as a criminal under the Courts of New York, but would justify under 
the authority of the United States, who would hold him harmless. While in 
New York State, it would be proper for the General and marshal to be escort- 
ed by an independent company of New York troops, who could be depended 
upon to protect themselves and McLeod from the possible attempts of lawless 
ruffians, but not for any other purpose; and on leaving that State, a troop of 
United States Dragoons might be called into service, if necessary. Having 
McLeod before the United States Court, or one of the Justices at Chambers, 
would be sufficient fcr his discharge, on the representation of the Attorney 
_ General, under the direction of the President, and Mr. Fox would take care 
that he was immediately sent out of the country. We have not thought it 
necessary to go into any very precise detail of all the formalities which might 
be thought necessary for this purpose; because there might be some rational 
difference of opinion as tosome of them. But, we never can believe that the 
form and provisiors of our Government should be so miserably defective, that 
some process or other may not be had, by which to take from a State juris- 
diction, a person who, by the law of nations, is merely a prisoner of State, 
not amenable to any local tribunal, and deliver him over to his own govern- 
ment. 

There is no human wisdom that can save us from a war, far less any mere 
prudence. In councils where majorities govern, it must be chance or the will 
of heaven ; there is no certainty that wisdom will take the lead. Suppose for 
instance, a council of seven, and three of them have the wisdom of Solomon, 
Ahithophel, and the son of Sirach, directed to the true interests of the country ; 
= two knaves are sufficient to outvote them, by the co-operation of two fools. 

ow can this be done? The promise of a single office is sufficient,though only 
one of them can get it ; and though neither will in fact get it; fur when their 
purposes are answered, the knaves will give the office to one who is capable of 
discharging its duties. 

Nothing but the greatest decision and promptness can prevent a war!! 
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LAMENT OF THE HEBREW CAPTIVES. (See Psalm 137.) 


Alas! alas! our tears are vain; 

Our conqu’ring masters near us stand; 
And heedless of their captives’ pain, 

A song of mirth and joy, demand, 
“Come sing us one of Sion’s songs, 

Ye Hebrew swains and maids,” they say, 
“To you the minstrel’s praise belongs, 

Your Asaph’s one art display.” 


Alas! the Lord’s song, shall we sing, 
When unbelieving foes command ; 
Or sweep with joy the trembling string, 
While captives in a foreign land ? 
O choice of Heaven, Jerusalem! 
selov’d above all earthly joys, 
My fainting heart’s unceasing theme, 
—Thy downfall all my thoughts, employs. 


Though low thy walls; tho’ waste thy fields ; 
Though heathen tribes thy plains o’erspread ; 
Though none thy prostrate shrine rebuilds ; 
And all thy former grace is fled : 
Ah! chosen residence of God, 
When other thoughts o’er thee prevail ; 
When | forget thy blest abode ; 
—May speech and sense and judgment fail. 


PART SECOND. 

Yet ancient prophecies declare, 

The time shall come—shall surely come, 
When God, a highway will prepare, 

And bring his scatter’d people home. 
Euphrates’ banks shall then be dry, 

Its turbid waves shall disappear, 
And former hate and rivalry, 

Shall change to friendliness sincere. 
Display’d in heav’nly brightness then, 

His glorious ensign, God shall stand, 
A beacon for the tribes of men, 

To call them from each distant land. 
With grateful hearts, with joy,—with mirth,— 

To bless his shrine will we repair, 
And all the nations of the earth, 

Shall crowd to pay their homage there. 


The veil from human sight remov’d, 
Their God, their Savior, all shall know, 
And Sion, by distress reprov’d, 
With Heaven’s rich gifts shall overflow. 
Haste, golden years, that shall restore, 
Her exiles to their homes again, 
Assembled to disperse no more, 
Beneath the blest Messiah’s reign. 


There tears from every eye shall cease, 
And past transgression be forgiv’n, 
O’er all, extended Millenial peace, 

And Earth become a part of Heav’n. 
There death shall cease and life endure, 
Exempt from sin’s disastrous fall ; 
While all our ills shall find their cure, 
And God, the Lord, be ail in all. 


— a 
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LAMENT OF THE HEBREW CAPTIVES. 


BY THE EDITOR. 
Largo. 


Near dark Euphrates’ rolling waves;Oerwhelm’d with hopeless grief we sate, And 


far from home Chal-de-a’s slaves, Be-wail’d our out-cast wretched state. Our plaintive 


sweet-ton’d harps we hung,Amid the weeping willows there, Whose ve sighs the boughs a- 


7 ~~ 
- - mong, Sub-dued to tears our deep despair, Subdued to tears our deep despair. 
am 





ASPIRATION AT THE CLOSE OF DIVINE WORSHIP. 


BY THE EDITOR. 
Larghetto. 
First Treble. 


Lord, touch our hearts with grate - ful love, That 
Second Treble. 


Thy prom - - is’d 





may prove, And 





last, And rise with hopesof heav’n at last. 
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PROSPECTUS. 


The Subscriber proposes to publish a Magazine adapted to all classes in So- 
ciety. Its object is to be a vehicle of useful information and. innocent enter- 
tainment. For these purposes its pages will be open te communications or 
Religious; Moral and Literary subjects, in general, but especially to Reviews of 
New Books; Biographical Notices of Eminent Men; Improvements in the 
Arts; New Projects and Discoveries, &c., &c. Without having any direction 
merely professional, occasional notices will be introduced of points of law 
decided by the Courts, having immediate reference to business transactions; 
as also reports of interesting Medical Cases, of which the Editor has in his 
hands a large collection, contained in the Manuscripts of an eminent physician 
lately deceased, and which have never been published. 

Though the Editor takes no side in politics, with which he disclaims all 
connection, not having ever voted at any election, for twelve or fifteen years, 
even when a single vote was of the highest consequence in deciding an election, 
yet, itis one of the principal objects of the Magazine, to discuss political mea- 
sures and consider their bearing on the interests of Society. In a word, what- 
ever is useful, or entertaining, if consistent with sound morals, is within the 
scope of the Magazine. 

It is proposed to publish a number of the Magazine every two months. But 
the néxt number will not issue until January 1, 1842. The present number will 
not be considered within the year’s subscription, being issued as a specimen of 
the style in which it will appear. The annual subscription, to be paid ir 
advance, will be two dollars. 


BENJAMIN L, OLIVER. 





‘OTHOFRED’S FLORILEGIUM.—Preparing for the Press. A 

I Translation of a. collection of elegant sentences, selected from the Digests, 
and code of the Civil Law, and the Novels of the Emperor Justinian, by that 
eminent Civilian Dionysius Gothofred. By Benjamin L: Oliver. The work 
will contain the original Latin with a Translation, and will be comprised in a 
12mo volume of about 200 pages. 
MERICAN PRECEDENTS IN EQUITY, &C.—Preparing for 
the Press, a selection of English and American Precedents in Equity and at 
Common Law, with practical notes interspersed, adapted to the Practice of the 
Courts of the States and of the United States. By Benjamin L. Oliver. This 
work will contain about 500 pages, 8vo., and will be printed to match the Prece- 
dents of Declarations, of which it is intended to be a Supplementary volume. 





BLANK BOOKS, SCHOOL BOOKS & STATIONERY. 


No. 107 Hanover Srreer, Boston. 
N OSES A. DOW, keeps constantly for sale Blank Books of all kinds; 
1 Also, School Books, at the lowest prices;School Stationery of every de- 
scription. Also, Counting House Stationery of the best quality—and a great 
variety of Juvenile Books and Fancy Articles :—Steel Pens—Quills—Paper of 
allkinds. Razors—Penknives—Drawing Paper—Paste Board—Wafers—Seal- 
ing Wax—Slates—&c, &c, Kc. 


BOOK AND FANCY PRINTING OFFICE. 


No. 14 Devonsuirne Street, Bosron. 


OW & JACKSON, execute Letter Press and Stereotype work in the 
best manner. Having one of Adams’ Iron Power Presses, they can do 
neat Book work with great neatness and rapidity. They refer to this Magazine 














as a specimen of their power press work, and as a specimen of their letter press” 


printing. Constant persona! attention paid to all orders. 
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